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OHLINGER’S FORMS OF FEDERAL PRACTICE 


The FORMS in Ohlinger’s Federal Practice are accurately drawn and thoroughly 
annotated. Many of them were adapted from the record in actual proceedings and 
all of them have been made to conform to the letter and spirit of the new Federal 
Rules of Civil Procedure. They occupy two full volumes of the work. 

There are more than one thousand forms in the work and in some instances a single 





form may be easily adapted to proceedings under several different statutes. For ex- 
ample, the annotations under Form 206, entitled: Condemnation of land by United 
States for a public building (U. S. C. 40:257), enable you to use this form under at 
least fifteen other eminent domain statutes. 


The FORMS are grouped into 49 chapters as follows: 








1. Complaint; Caption 20. Appeals to Supreme Court under 35. —Certiorari to Circuit Courts of 
2. Jurisdictional Statement the Rules Appeals 
3. Statement of Claim 21. Admiralty; Libels in Rem 36. —Certificates of Questions 
4. Claim Under Special Statutes 22. —Libels in Personam, etc. 37. —Certiorari ; District of Colum- 
5. Demand for Judgment, etc. 23. —Pleadings; Petitions, etc. ; bia 
6. Summons; Notice, etc. 24. —Limitation of Liability 6. —Appeals from State Courts 
¢ Dine of Cones 25. —Stipulations and Process 39. —— to Highest State 
8. Motions Before Answer 26. —Interlocutory Proceedings 40. —Certiorari to Other Courts 
9. Answer 27. —References . 
F : 41. Court of Claims 

10. Counterclaims and Cross-Claims 28. —Final Order and Decrees ; . 

: : 3 , 42. Court of Customs and Patent 
11. Third-Party Practice 29. —Appeals in Admiralty Appeals 
12. Intervention 30. Appeals in Cases Not Under the 43, Board of Tax Appeals As 
13. Receivers Rules 44, Federal Trade Commission — 
14, Injunctions 31. Proceedings in Circuit Courts of 45 Securities and Exchange 
15. Depositions and Discovery Appeals Commission 
16. Motions; Orders, etc. 32. Supreme Court; Original Juris- 46, National Labor Relations Board 
17. Masters diction 47. Federal Communications 
18. Verdicts; Findings, etc. 33. —Appeals from District Courts Commission 
19, Appeals to Circuit Courts of Ap- 34. —Appeals from Circuit Courts of 48. Federal Power Commission 

peals Under the Rules Appeals 49. Bituminous Coal Division 


the procedure to be followed and containing helpful suggestions and cross-references to the 


At the beginning of each chapter is a very comprehensive Introductory Note explaining ] 
[ pertinent Statutes and Rules in the first three volumes of the work. 


= 

Ohlinger’s Federal Practice contains FORMS of Practice under at least twenty-five tn 

special acts such as the Clayton Act, Federal Food, Drug and Cosmetic Act, the Robin- ey: 
son-Patman Act and many others too numerous to mention. It is the only complete 

and entirely new work on the subject written and published since the adoption of the 


Rules in 1938. There are no supplemental volumes to be used and no conflicting text 
matter to be reconciled. It contains no obsolete material. This work conforms in every 
respect and is based upon the Constitution, the Statutes, and the Rules. 


SIX VOLUMES—SIXTY DOLLARS 
piadeai «+. PAGES SENT UPON REQUEST 


THE W. H. ANDERSON COMPANY, CINCINNATI 
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What’s young legalite gazing at so hard? 















A crystal ball. 

Are clients so scarce he has had to take up soothsaying? 
Oh, no. It’s for a client he is doing it—he’s tried every 
other way he knows of to find out which of all the many 
new state taxes popping up around the country his 
client should pay and how to make returns under them. 
Well, if it’s a good crystal ball it will tell him to put 
the client’s statutory representations in the hands of the 
Corporation Trust system and have an end to such worries. 


——— THE CORPORATION TRUST COMPANY + CT CORPORATION SYSTEM 
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Our Cover—January is now the in- 
auguration month. It was at Lin- 
coln’s Second Inauguration pictured 
on our cover that he spoke those 
famous words which have since be- 
come one of the most celebrated and 
classic paragraphs in the English lan- 
guage. Lincoln’s words, which we 
feature on this page, furnish a text 
which might well be chosen as the 
Gospel-of-the-Year, on New Year’s 
Day 1941. 

Presidential inaugurations in the 
United States have long since be- 
come events of international signifi- 
cance, and the occasion of one of the 
greatest ceremonial functions among 
the governments of the world. The 
inauguration ceremonies 


In This Issue 


one of the leading Advocutes of the 
American Bar. Born in Iowa in 
1877, educated at the University 
of Nebraska, and Harvard Law 
School, he has practiced law in 
New York City since 1908. He was 
U. S. District Atttorney, Southern 
District of New York, from 1925 to 
1927. He has written numerous law 
review articles and legal mono- 
graphs. He has an unusually attrac- 
tive style and his present article dis- 
cusses matters in a field in which he 
is an acknowledged master. 


Logan-Walter Bill. As the Jour- 
NAL was about to go to press there 
came the news of the failure to over- 


state court from which it had been§ 
removed. 
Rule 50(b) of the Federal Rules} 
of Civil Procedure in regard to alter-§ 
nate motions for a judgment n. o. v.49 
and for a new trial was expounded§ 
and a method pointed out for the pre-¥ 
vention of successive appeals. q 
In an important decision in regard@ 
to the extent of federal control over® 
navigable waters, an exception was] 
stated as to the general rule that the® 
Supreme Court would not review 
where there were concurring opinions 
of the district and circuit courts. 
For the first time in the last two@ 
terms the Supreme Court held a state® 
statute to be unconstitutional and 
void. 





are symbolical of democ- 
racy itself. They are in- 
digenous to our national 
life in America. It is be- 
lieved that an authentic 
and factual story of the 
inauguration ceremonies, 
like that in this issue, will 
be read with .much inter- 
est by teaclters and stu- 
dents and ‘la} people, as 
well as lawyers. 

The picture on the 
cover is a genuine Brady 
photograph, the original 





we are in; 


“With malice toward none ; with charity for all; 
with firmness in the right as God gives us to 
see the right; let us strive on to finish the work 


and cherish a just and lasting peace among 


ourselves and with all nations.”’ 


Lincoln's Second Inaugural Address, 1865. 


to do all which may achieve 


The seventeen opinions § 
filed December 9th were 
with one exception unani- 
mous. The five opinions 
filed December 16th were J 
with one exception cases 
in which there were dis- @ 
sents. The three opinions 
filed December 23rd were 
unanimous. 


J. Parker. 7 


Hon. John 
One of the ablest as well 3 
as one of the best beloved | 
members of the Federal 
judiciary is John Johns- 








negative of which is now 
in the Handy Collection 
in Washington, by whose permission 
we use the picture. Matthew B. 
Brady “who first systematically 
photographed a war” was in fact, a 
sort of semi-official photographer 
of the Lincoln administration. Hun- 
dreds of his pictures of the Civil 
War period are now in the archives 
of the War Department. L. C. Handy 
(now deceased) whose establishment 
is still conducted by his daughters, 
was an employee and later a partner 
of Brady’s. There are pirated copies 
of this picture on the market, but this 
is the original inauguration picture 
taken by Brady himself. In it Lin- 
coln may be seen reading his inau- 
gural address; the Supreme Court 
may be observed on the front row of 
the platform; while soldiers with 
their typical Civil War caps may be 
seen mingling with the crowd in front 
of the platform. The scene and the 
location are the same as that where 
inaugurations have been held for 
more than one hundred years—the 
east steps of the Capitol. 


Hon. Emory R. Buckner, of New 
York has been generally regarded as 


ride the Veto of the Logan-Walter 
Bill in the House of Representatives. 
The President’s Veto message is 
printed herein, to complete the rec- 
ord. By telegraphic request we were 
able to get a constructive statement 
from Col. O. R. Maguire, Chairman 
of the ABA Committee on an Ad- 
ministrative Law which had strongly 
sponsored the Bill. If further com- 
ment is desirable, it will be given in 
later issues. 


Supreme Court Decisions. During 
this month the Supreme Court has 
filed opinions in all but two of the 
cases argued and taken, except those 
argued in the last week before ad- 
journment. 

The doctrine of the Erie Railroad 
case has been extended so as to rec- 
ognize the binding force in the federal 
courts of the decisions of intermediate 
appellate courts and nisi prius courts 
of a state as within that doctrine, but 
the decision of the Supreme Court of 
a state was held not to be binding on 
the federal court where a question 
arose concerning the power of a dis- 
trict judge to remand a case to the 


ton Parker, of the U. S. 
Circuit Court of Appeals, 4th Circuit. 
Judge Parker practiced with great 
success in his native state from 
1908 to 1925 when he was appointed 
to his present position by President 7 
Coolidge. He was appointed to the 
U. S. Supreme Court by President 
Hoover, but confirmation of his ap- 
pointment was defeated in the South 9 
by the opposition of those who were 
really opposing the law in relation to | 
labor rather than opposing the nomi- § 
nee’s character or ability. He was @ 
asked by the JourRNAL to write the | 
article on Administrative Law which 
appears in this number. 


The Inauguration Story. Hon. Ed- 
win A. Halsey, (known widely as 
Colonel Halsey), has been Secretary 
of the Senate for many years and as 
such has come to be recognized as an 
authority on the unwritten law of tra- 
dition and precedent about most mat- 
ters involving the ceremonial side of 
Senatorial aotivities. The JOURNAL 
feels privileged to have Colonel Hal- 
sey take the time off from his busy 
duties to prepare his interesting ar- 
ticle on Presidential Inaugurations. 
(Pictures by Handy Studio) 
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CURRENT EVENTS 


Inter-American Bar Asso- 
ciation to Meet in Cuba, 


in March 
rn)” 


the invitation of the Havana 

Bar Association the first meet- 
ing of the recently organized Inter- 
American Bar Association will be held 
at Havana, Cuba during the week be- 
ginning Monday, March 24, 1941. 
Arrangements for an interesting and 
instructive program are being com- 
pleted by a committee composed of 
outstanding lawyers of the different 
countries, including Canada, under the 
chairmanship of Colonel William C. 
Rigby of Washington, D. C. 

The program will include addresses 
by President Manuel Fernandez Super- 
vielle and by other leaders of the bench 
and bar of the countries in this Hem- 
isphere. There will also be round 
table discussions on questions such as 
the “Customs Restrictions,’ “Inter- 
American Institute of Comparative 
Law,” “Protection of Industrial and 
Intellectual Property, Patents, Trade 
Marks, Trade Names, Copyrights,” 
“Air Law and Radio and Telecommuni- 
cations Laws,” “Commercial Treaties 
and Trade Agreements,” “Public Utili- 
ties Laws” and similar subjects. 

President Lashly is expected to be 
present and to make an address. 

A special committee has been ap- 
pointed by the Havana Bar Association 
to take charge of the local arrange- 
ments and we are assured of a program 
of entertainment that will fill in the 
hours that are not otherwise occupied 
With the serious work of the meeting. 
There will be a reception by President 
Supervielle and musical program, trips 
to points of historical interest that will 
have a special appeal for those who 


have not previously visited Cuba. 
Hotel arrangements are being 

planned with a view to getting the low- 

est possible rates for this season of the 


year. Definite announcement regard- 
ing these rates will be made at a later 
date. Anyone who is making reserva- 
tions should write to the Headquarters 
Office of the Inter-American Bar As- 


sociation, 337 Southern Building, 
Washington, D. C. 

The Secretary General of the Inter- 
American Bar Association will furnish 
further information upon request. 

Wii1AmM Roy VALLANCE, 
Secretary General. 
3016-43rd St., N. W. 
Washington, D. C. 


Judges and Lawyers of 7th 
U. S. Circuit Have First 


Conference 

[Reprinted from Chicago Daily Law 
Bulletin, December 16.] 

HE first conference of the United 

States Circuit and District judges 
of the Seventh Judicial Circuit (Illinois, 
Indiana and Wisconsin) and members 
of the bar of that circuit was held at 
the home of the Chicago Bar Associa- 
tion Friday evening, December 13. 

Following a reception and dinner, 
representatives of bar associations pre- 
sent at the meeting joined in a sym- 
posium on the general subject of “Ways 
and Means of Improving the Adminis- 
tration of Justice Within the Circuit.” 
Judge Walter C. Lindley, Danville, of 
the United States District Court, acted 
as chairman. 

In addition tc Judge Lindley, who 
also acted as master of ceremonies at 
the reception and dinner, the following 
judges were present at the conference: 

Circuit Judges Evan A. Evans, Bara- 
boo, J. Earl Major, Springfield, and 
Otto Kerner, Chicago; District Judges 
Robert C. Baltzell, Indianapolis, Thomas 
W. Slick, South Bend, Fred L. Wham, 
East St. Louis, Charles E. Woodward 
Chicago, John P. Barnes, Chicago, 
Charles G. Briggle, Springfield, Patrick 
T. Stone, Wausau, William H. Holly, 
Chicago, Philip L. Sullivan, Chicago, 
J. LeRoy Adair, Quincy, Michael L. 
Igoe, Chicago, F. Ryan Duffy, Milwau- 
kee, and William J. Campbell, Chicago. 

Henry P. Chandler, Director of Ad- 
ministrative Office of United States 
Courts, and Alexander Holtzoff, Assist- 
ant Attorney General, also were present. 


1 


ABA Committee on_ the 
Improvement of Judicial 


Procedure 


[Reprinted from New York Law 
Journal, December 12.} 

S a result of action taken at the 

Philadelphia meeting of the Amer- 
ican Bar Association, Jacob M. Lashly, 
President, has appointed a Special Com- 
mittee on the Improvement of Judicial 
Procedure. The chairman of the 
committee is Senior Judge John J. 
Parker of the United States Circuit 
Court of Appeals for the Fourth Cir- 
cuit. Other members are Associate 
Judge Edward R. Finch, New York 
Court of Appeals; James Robinson of 
the University of Indiana Law School; 
Chief Justice James W. McClendon of 
the Court of Civil Appeals, Austin, 
Texas; David A. Simmons, president 
of the American Judicature Society, 
and Burt J. Thompson, chairman of 
the Section of Bar Organization Activi- 
ties of the American Bar Association. 
Paul B. De Witt, Des Moines, Iowa, 
director of procedural studies for the 
Junior Bar Conference, will act as sec- 
retary for the committee. 

The special committee will 
through other committees set up in 
each state. It has already developed 
an extensive program for helping the 
state committees to further the pro- 
gram of improvement in judicial pro- 
cedure recommended by the Section of 
Judicial Administration and adopted by 
the Association at its Cleveland meet- 
ing in 1938. 

This program involves some sixty 
recommendations dealing with such 
subjects as the rule-making power, 
unification of courts, pre-trial proce- 
dures, selection of juries, selection and 
tenure of judges, law of evidence, trial 
and appellate practice, etc. The special 
committee plans to organize the prepa- 
ration of monographs dealing with the 
recommendations which can be used by 
state and local associations in promot- 
ing the program. 

Another important part of the com- 
mittee’s work will be to co-operate with 
the Section of Bar Organization Activi- 


work 
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ties in the regional conferences spon- 
sored by that section. In these confer- 
ences members of the special committee 
will meet with members of the state 
committees to discuss the program. 
It is also planned to co-ordinate 
the work of the Junior Bar survey with 
that of the special committee, and all 
state directors of the Junior Bar sur- 
vey will participate in the work of the 
state committees. 

Judge Parker was the chairman of 
the Section of Judicial Administration 
in 1938 when the recommendations were 
formulated. 

Co-operating in the work of the spe- 
cial committee are the following: 
Arthur T. Vanderbilt, Roscoe Pound, 
Henry P. Chandler, Leland Tolman, 
Robert R. Bowie and Will Shafroth. 


Committee on Unauthorized 
Practice of the Law 


HE Standing Committee on Unau- 

thorized Practice of the Law will 
hold an important meeting in New York 
City at the rooms of the Association of 
the Bar, 42 West 44th Street, from 
January 10 to 13, 1941. 

Among the important subjects under 
consideration will be problems submitted 
by the Special Committee on Law Lists 
involving unauthorized practice of law, 
the misuse of the word “court” on radio 
programs, the practice of law by real 
estate brokers, the unauthorized prac- 
tice of law before administrative 
tribunals, and the injury to the public 
and to the profession arising from irre- 
sponsible legal advice of various kinds 
furnished through publications of dif- 
ferent sorts. 

The Committee is continuing the pub- 
lication of the “Unauthorized Practice 
News” containing current information 
in its field, and it has sent out a request 
to all state and local bar associations 
for news of conferences with any lay 
groups and copies of any declarations 
of principle or public statements, 
whether issued jointly with such lay 
groups or separately by the bar com- 
mittees, as well as news of the bringing 
of any unauthorized practice proceed- 
ings and the introduction of any legis- 
lation affecting unauthorized practice, 
and has requested that the information 
be sent in duplicate to Edwin M. Otter- 
bourg, chairman, 200 Fifth Avenue, 
New York City, and to Fred B. H. Spell- 
man, Box 299, Alva, Okla., the editor 
of the “Unauthorized Practice News.” 

The Committee desires to be of as 
much assistance and guidance as pos- 
sible to other bar committees in con- 
nection with local problems and points 
out that the effectiveness of the work 
for the elimination of unauthorized 
practice requires public support which 
has been obtained in manv instances 


through conferences with laymen, 
where, by public statements of prin- 
ciples, the dangers to the public of un- 
thorized practice have been explained 
and made clear. 

The Committee gives public notice of 
all of its meetings and welcomes the at- 
tendance of chairmen or representatives 
of any state or local bar association 
committee, as well as committees and 
sections of our Association, who desire 
to confer about any problems in the 
unauthorized practice field. 

Epwin M. OTTERBOURG, 
Chairman. 


A Call To Action 


On Sunday night, December 29, the 
President made an address over the ra- 
dio which is likely to take a leading 
place in the history of our times. It 
has been called by the press as A Call 
to Action. Under the Constitution the 
President is required “from time to time 
to give to the Congress information of 
the state of the Union.’ By tradition 
the President submits or gives a Mes- 
sage at the beginning of each session 
of Congress; and it has been announced 
that the President will do this in person 
on January 6. His recent radio ad- 
dress was in effect a report to the 
people “of the state of the Union,” in 
the present international crisis. In it he 
urged the need for making this country 
“the Arsenal for Democracy” in the 
fight against the Axis Dictators. 

In commenting on his address, the 
New York Times said in a leading edi- 
torial : 

“The President has once more made 
the sort of “fire-side talk” that only he 
can make. Many may differ concern- 
ing questions of emphasis, or about the 
President’s departure from what is left 
of diplomatic tradition; but the over- 
whelming majority of the country will 
agree whole-heartedly with his central 
thesis. This thesis is that a victory 
for the Axis Powers would mean—‘A 
new and terrible era in which the whole 
world, our hemisphere included, would 
be run by threats of brute force. To 
survive in such a world we would have 
to convert ourselves permanently into 
a militaristic Power on the basis of a 
war economy.” 

It may indeed turn out that the Presi- 
dent’s blunt speech is the stoutest blow 
that has so-far been struck for Peace. 
The Germans have a word which trans- 
lated means real-politics. In that sense, 
a just and lasting peace is not even 
conceivable until Hitler realizes that 
he is in danger of losing everything he 
has gained if he arrogantly defies and 
scorns the national interests and the 
world-interests of a united America. 
The President’s speech may be the turn- 
ing point in Hitler’s Real-Politics. 


VoL. 27 


Journal of American Medi- 


cal Association 


HE ABA Journal regularly re- 

ceives, in exchange, the Journal of 
the American Medical Association. As 
we go to press, the December 28 issue 
is at hand. A typical issue, it contains 
80 pages of reading matter and 50 
pages of advertising. This issue of the 
Medical Journal ran to 102,500 copies, 
compared to 33,500 copies of the ABA 
Journal. This Medical Journal, which 
is a weekly, has achieved an outstand- 
ing place in the medical world. In the 
extent and variety of its articles and 
comments on medical topics, it is “tops” 
with the doctors throughout the United 
States. On the advertising side it has 
made a phenomenal success. We com- 
pliment the AMA Journal on being in 
some ways the leading professional mag- 
azine in the world. 

There has been much discussion in 
the public prints about “Socialized 
Medicine.” In this connection it is 
interesting to see the “Platform of the 
American Medical Association,’ which 
is carried at the mast-head of the Med- 
ical Journal and which reads as fol- 
lows: 

The American 
advocates : 

1. The establishment of an agency 
of the federal government under 
which shall be coordinated and ad- 
ministered all medical and health 
functions of the federal government 
exclusive of those of the Army and 
Navy. 

2. The allotment of such funds as 
the Congress may make available to 
any state in actual need, for the pre- 
vention of disease, the promotion of 
health and the care of the sick on 
proof of such need. 

3. The principle that the care of 
the public health and the provision 
of medical service to the sick is pri- 
marily a local responsibility. 

4. The development of a mechan- 
ism for meeting the needs of expan- 
sion of preventive medical services 
with local determination of needs and 
local control of administration. 

5. The extension of medical care 
for the indigent and the medically 
indigent with local determination of 
needs and local control of administra- 
tion. 

6. In the extension of medical serv- 
ices to all the people, the utmost util- 
ization of qualified medical and hos- 
pital facilities already established. 

7. The continued development of 
the private practice of medicine, sub- 
ject to such changes as may be nec- 
essary to maintain the quality of med- 
ical services and to increase their 
availability. 

8. Expansion of public health and 
medical services consistent with the 
American system of democracy. 


Medical Association 
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The Administrative Office 
of the United States Courts 


HIS significant new venture in the 
administrative side of American 
Jurisprudence went into effect Novem- 
ber 6, 1939. The first annual report 
of the Director, which comprises a book 
of 140 pages, is at hand. In a sense it 
marks the first birthday of the office. 
The Administrative Office is so inti- 
mately connected with all the federal 
courts that lawyers throughout the 
country will find the report an interest- 
ing source-book. At this place we can 
only suggest the significance of the re- 
port, and give some short summary of it. 
At the outset the report discusses the 
duties of the Office as fixed by the 
statute (53 Stat. 1223-1226; U.S.C.A., 
Title 28, Secs. 444-450) and says: 
These duties fall under two prin- 
cipal classes: first, to attend to the 
business needs of the courts, a func- 
tion previously performed for the 
courts by the Attorney General; and 
second, to conduct a continuous study 
of the business of the courts for the 
purpose of making recommendations 
from time to time for its more speedy 
and effective disposition. 
The office has charge of all adminis- 
trative matters concerning court clerks 
and other administrative personnel for 
all federal courts (except.the Supreme 
Court, which is not subject to the act). 
The Office also has charge of the dis- 
bursement and accounting for moneys 
appropriated for the federal courts, and 
of providing suitable accommodations, 
equipment and supplies for the courts. 
It will be seen that the business side 
of the office is one of large magnitude, 
and is of importance, not only to the 
courts but to the lawyers as well. 

The officers of the Administrative 
Office consist of the Director, Mr. 
Henry P. Chandler ; the Assistant Direc- 
tor, Mr. Elmore Whitehurst; and Mr. 
Will Shafroth, who is in charge of the 
Division of Procedural Studies and 
Statistics. 

The report discusses the “Work of 
the Administrative Office,” and com- 
ment is made on such matters as “Busi- 
ness Functions,” “Judicial Statistics,” 
“Visits of the Administrative Office to 
the Courts,” “The Federal Probation 
System,” and “Relations with the Na- 
tional Conference of Judicial Councils.” 
Other parts of the report discuss such 
major topics as “The Meeting of the 
Judicial Conference,” “The Personnel 
of the Federal Courts,” “Progress in the 
Disposition of Judicial Business During 
1940,” “Recent Developments of Inter- 
‘st in Relation to the Federal Courts,” 
and “Recent Legislation Concerning the 
Courts.” 

Following the report, and taking up 


CuRRENT EVENTS 


the larger part of the book are detailed 
studies and charts which supplement the 
main report. The tables and statistics 
and suggestions which are here found 
should be useful for research purposes 
for lawyers and students of jurispru- 
dence. 

The act creating the Administrative 
Office, and the work of the Office under 
the act, are making a new chapter in 
American Jurisprudence. It is a chapter 
which deserves the interest and cooper- 
ation of the entire Bar. 


Minnesota Legal Institute 
OR the second year the Minnesota 
State Bar Association and the Uni- 

versity of Minnesota Law School held 
a joint “Institute” for practicing law- 
yers, at the University “Center for Con- 
tinuation Study,” December 9 to 14. 
The Institute was well attended by 
lawyers from all parts of the state. The 
main subject of the courses was “Death 
Taxes and Estate Planning.” The fac- 
ulty presenting the materia! consisted of 
Professors Henry Rottschaefer, Ed- 
ward G. Jennings, Edward S. Bade, and 
Dean Everett Fraser of the University 
of Minnesota Law School; Philip F. 
Sherman, Assistant Attorney General 
of the State; Donald C. Rogers of the 
Minnesota Board of Tax Appeals; G. 
Aaron Youngquist, former assistant At- 
torney General of the United States; 
and Gilbert T. Stephenson, Director of 
the Trust Research Department of the 
Graduate School of Banking in New 
York City. Classes convened each day 
at 9:00 A. M. and ran through until 
5:00 P. M. with a two hour luncheon 
recess. These “Institutes” in Minne- 
sota have been particularly successful 
and the idea should be of general inter- 
est to lawyers throughout the country. 
Horace VAN VALKENBERG, 
Secretary, 
Minnesota State Bar Association. 


Cleveland Institute on 


Taxation 

TWO-DAY institute on Taxation 
A will be held January 14th and 
15th in the Hotel Cleveland’ Cleveland 
under the sponsorship of Ti. Western 
Reserve University School of Law in 
cooperation with the American Bar 
Association Section of Taxation, the 
Ohio State Bar Association, the Junior 
Bar of Ohio, the Cleveland Bar Asso- 
ciation, and the Cuyahoga C..usty Bar 
Association. 

Sessions are scheduled in the after- 
noons of the two days, to be followed 
by a dinner in the evening of January 
15. Five speakers are to appear at the 
Institute. Mr. Robert N. Miller of 
Washington, D. C., former General 


Counsel of the Bureau of Internal Rev- 


_enue and present chairman of the Com- 


mittee on Excess Profits Taxes of. the 
American Bar Association, and Wes- 
ton Vernon, Jr., of the New York Bar, 
will discuss Excess Profits Taxation. 
Mr. John P. Wenchel, General Counsel 
of the Bureau of Internal Revenue will 
speak on the general procedure in han- 
dling a tax case, and Mr. Samuel O. 
Clark, Jr., Assistant Attorney General 
of the United States in charge of taxes 
will speak on the trend of decisions in 
the federal tax field. Mr. William C. 
Warren, Instructor in Taxation at 
Western Reserve University School of 
Law, will discuss the subject of the 
interrelation or correlation of estate 
and gift taxes. 

The Institute will be a timely one for 
all attorneys whose practices touch 
upon the field of taxation, particularly 
in the vexed area covered by excess 
profits legislation, and the caliber of 
the speakers underlines its importance 
to everyone interested in the subject 
matter. 

Tuomas M. Cootey, II, 
Western Reserve University, 
School of Law. 


Patent, Trade-Mark and 


Copyright Law Meeting 


HE Section of Patent, Trade-Mark 

and Copyright Law of the Ameri- 
can Bar Association will hold a mid- 
winter meeting on February 6, 1941, at 
9:30 a. m., in Room I of the Cham- 
ber of Commerce of the United 
States Building at Washington, D. C. 
The meeting has been arranged for the 
day following the Annual Banquet of 
the American Patent Law Association 
so that members of the bar going to 
Washington to attend either of these 
meetings may arrange to be present at 
the other. 

The chief subject for discussion at 
the Section meeting on February 6 will 
be the revision of the Trade-Mark Stat- 
ute. What is known as the Lanham 
Bill, which passed the House of Repre- 
sentatives and was favorably reported 
to the Senate, has been widely criticised 
by many members of the bar, and a 
strong committee is now working on 
suggested revisions thereof for submis- 
sion to the Section to the end that, if 
the recommendations of the Section are 
adopted by the Association, constructive 
proposals for the revision of the law 
may be submitted to both houses of 
Congress at the next session. As the 
heretofore proposed changes in the 
Trade-Mark Statute have attracted wide 
attention and discussion, a large attend- 
ance at the Section meeting is hoped 
for in order that these revisions may be 
thoroughly considered. 
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Committee on Jurisprudence 


and Law Reform 


HE Committee on Jurisprudence 

and Law Reform is getting ready 
for an active year’s work. This Com- 
mittee, by the way, is one of the oldest 
committees of the Association ; it having 
been a Standing Committee for more 
than 60 years. THe JourNAL has had 
many occasions in the past to praise the 
work of this important Committee, and 
to publish extracts from its reports and 
from addresses before it. We are glad 
to print the following notice: 

“Any member of the Association 
who wishes any matter considered by 
the Committee on Jurisprudence and 
Law Reform should send his sugges- 
tions to the Secretary of the Commit- 
tee, Howard Cockrill, 825 Pyramid 
Bldg., Little Rock, Arkansas. 

WALTER P. ARMSTRONG, 


Chairman of the Committee.” 


President Likely to Establish 
Record in Court Ap- 
pointments 


[Reprinted from Legal Intelligencer, 
Philadelphia, December 14.] 

Washington—(CCNS)—It is esti- 
mated that by the time President Roose- 
velt’s third term is ended in 1944 he will 
have appointed three-fourths of all Fed- 
eral judges. There are 12 vacancies on 
Federal benches now to be filled. It ap- 
pears virtually certain that a new record 
for Federal judicial appointments will be 
set. 

President Roosevelt already has 
named five of the nine justices of the 
Supreme Court, and may appoint three 
more before 1944. Two members of 
the court, Chief Justice Hughes and 
Justice McReynolds, are 78— eight 
years over the retirement age—and a 
third, Justice Stone, will be 70 in two 
more years. 

The President has named 149 out of 
277 judges of the Supreme, Circuit, and 
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Federal District Courts, the Court of 
Claims, and Customs Courts. 

If judges who become eligible for re- 
tirement at 70 actually retire during 
the next four years, the President will 
have named a majority of every circuit. 


Boston Conference of State 
and Local Bar Associations 


HE Section of Bar Association Ac- 

tivities of the ABA has called a 
regional Conference of State and Local 
sar Association Executives to meet at 
the Parker House in Boston, January 
15, 1941, at 9:30 a. m. This is the 
third year in which such regional Con- 
ferences have been called. The states 
included are the six New England 
States and New York. Among other 
topics to be discussed are: Unauthor- 
ized Practice; Law Books and Libraries; 
Bar Integration; and Responsibilities of 
the Bar in a Changing World. 





Harris & Ewing 


At a meeting of the Committee on American Citizenship, presided over by Chairman Joseph P. Gaffney, held 
in Washington on December 9, Chairman Haight of the Special Committee on the Bill of Rights, Chairman 
Beckwith of the Special Committee on National Defense, Chairman Powell of the Junior Bar Conference, Paul 
F. Hannah, in charge of the Public Information project of the Junior Bar Conference, and President Lashly 
were invited to sit in conference so as to coordinate the plans and activities of these groups engaged in various 
aspects of the work of national defense. 

Seated (left to right): Paul F. Hannah, Washington, D. C.; George I. Haight, Chicago; Joseph P. Gaffney, 
Philadelphia; Edmund Ruffin Beckwith, New York City; Lewis F. Powell, Jr., Richmond, Virginia. Standing 
(left to right): Ralph R. Quillian, Atlanta, Georgia; Louis E. Wyman, Manchester, N. H.; F. H. Wiggin, New 
Haven, Conn.; Clarence E. Martin, Martinsburg, W.Va.; Jacob M. Lashly, St. Louis; George E. Morton, 
Milwaukee, Wis; and Earl F. Morris, Columbus, Ohio. 7 
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THE LAWYER IN COURT 


By Emory R. BUCKNER 
of the New York Bar 


HERE is something about the trial of cases which 

is of perennial interest to the practicing lawyer. 

When it is announced by any bar association that 
someone is going to speak on the trial of cases, the room 
will be packed ; whereas, if the lecture announced is one 
upon the drawing of corporate indentures, only those 
men particularly interested in that field will be likely to 
attend. I think the reason is obvious. The trial of a 
case involves a conflict, which is always interesting, 
whether it be a football game, a political debate between 
rival candidates, or a boxing contest. 

I know that not everyone can become an even moder- 
ately good trial lawyer, but there is not so much mys- 
tery to it as is sometimes supposed, and I would not 
advise any young lawyer to run off and employ some- 
one else to try his cases without first having ascertained 
by actual experience whether he is not himself quite 
adequate to try them. For this reason it may be useful 
for trial lawyers to write articles or make speeches 
offering certain suggestions which may be found 
helpful. 


Preparation for Trial 


The first essential is to prepare the case. This may 
be done by the trial lawyer himself, but because of lack 
of time it generally devolves upon tried and trusted 
younger men of capacity. The more ability such a 
voung man has, the better will be the preparation. 
Many close cases. many complicated cases, have been 
won or lost by the side where the better preparation 
has been made. Every witness should be interviewed 
and statements taken, everv file examined which will 
lead to the discovery of other witnesses and other files 
by the mere process of knowing everything there is to 
know about the case. Of course, it will often happen 
that the amount involved in a case does not justify the 
intensive preparation which the case itself indicates. 
A man must meet this problem as best he can. No 
greater mistake could be made by a client than one I 
have often seen made—to expend most of his money 
available for the trial on the generals rather than on 
the privates. Battles cannot be won without generals, 
but neither can generals win battles without privates. 
My own “preparation squads” have run all the way 
from one to twenty-five. 

In 1931 I was employed as trial counsel by the exec- 
utor of the famous Ella Wendel Estate as a contest of, 
the will of the late Miss Wendel was brought. Bottf 
because of the size of the estate and the fact that Miss 
Wendel was the last survivor of this unusual family, 
very wide publicity had occurred. Many people, read- 
ing the papers, gathered the impression that an intes- 
tacy was involved and that a large fortune was to be 
divided up. The family, for two or three generations, 
had been in the real estate business. They had one 
rule to which they very strictly adhered. They never 
sold or mortgaged any property which they purchased. 
John G. Wendel, a bachelor, the head of the business 
in the last generation, was the brother of Miss Ella, 


and he, as wel: as all of his sisters, had predeceased her. 
More than two thousand people had filed claims. 

John M. Harlan, one of my younger partners, was 
my chief assistant in this case, as in previous major 
cases, both public and private, and it fell to his lot 
to organize and take charge of the preparation of the 
case and the administration of the ‘ ‘pick and shovel men” 
who began extensive mining for “pay dirt.” The case 
was finally settled and the will contest was never tried, 
but during preliminary proceedings and before the set- 
tlement was made there appeared upon the scene a man 
named Thomas Patrick Morris, who came into court 
and said “Good morning, gentlemen! Behold in me 
the only son of the late John G. Wendel!” If his 
contention were successful, he would be entitled to 
practically the entire fortune, which, even in the de- 
pression year of 1930, was appraised at $30,000,000. 
and the settlement later made could never have been 
carried through. 

At this highly critical moment, I was taken ill and 
Mr. Harlan stepped into my shoes. He shifted his 
“pick and shovel men” from the case in chief to the 
claim of this imposter, Thomas Patrick Morris. Morris 
produced as proof of his claim that the supposedly 
wifeless and childless John G. Wendel had in fact been 
married and was his father, his story that he had been 
put by John G. Wendel into the hands of a Mr. and 
Mrs. Morris in Scotland to be raised, and that he had 
been given the name of his “foster” parents; that John 
G. Wendel frequently visited him in Scotland, and on 
one occasion left with him a novel wrapped in brown 
paper, which he said he should carefully keep because 
the book contained writings which were very impor- 
tant to his future. On one fly leaf of the book which 
he produced was a “will” leaving his entire estate to 
“my son” Thomas Patrick Morris. On another fly leaf 
in the same book was a letter addressed to his son, 
explaining to him how he had been placed in the 
Morris’ hands to be raised and the reason therefor— 
because his wife and he had belonged to different re- 
ligions, and upon separation this seemed to be the best 
plan. He produced another document in support of 
his claim, the same being a letter allegedly from John 
G. Wendel to Mrs.. Morris, dated in 1897, written on 
the letterhead of the Wendel office, 175. Broadway, 
asking how the boy was getting along and other ques- 
tions of the kind which would be asked by a parent 
whose boy was being raised by a foster mother. Neither 
the fly leaf containing the supposed will nor the fly 
leaf containing the supposed letter, nor the letter of 
1897, was in the handwriting of John G. Wendel. This 
was obvious to anyone looking at the writings and at 
the various specimens and documents admittedly writ- 
ten by John G. Wendel, and the testimony of a hand- 
writing expert in that regard was really superfluous. 
Morris made no effort to explain the fact that these 
highly important documents were in a handwriting 
different from that of John G. Wendel. His lawyers 
said that probably John G. Wendel had someone else 
write them for him to conceal his identity for reasons 
undisclosed. 
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The most important document was, however, a mar- 
riage certificate dated 1876 of a marriage having taken 
place between John G. Wendel and a young woman 
named “Devine” at Castle Square Garden, New York 
City, in June of that year. After much time and effort 
had been spent in attempting to establish the origin of 
the certificate, an extraordinary thing happened—a 
young man connected with the case in looking over the 
family bible in his own home was struck by the simi- 
larity of the marriage certificate in the bible. This 
piece of good luck ultimately led to the identity of the 
publisher of the Morris certificate. By good fortune 
the firm was still in existence and was located in Phila- 
delphia. The firm had no records, however, from which 
the date of the printing of the Morris certificate could 
be established. An elaborate investigation and study 
by experts disclosed the fact that from time to time 
changes were made in the plate and that certain de- 
fects in the type or engraving would appear and these 
would be progressively accentuated in edition after 
edition, as this bible enjoyed a large sale. It was finally 
demonstrated that the certificate offered in evidence by 
Morris was printed sometime between 1916 and 1923, 
and therefore it was physically impossible that it ever 
could have been in existence in 1876, the date of the 
alleged marriage. The actual plates were put in 
evidence. 

Mr. Harlan also demonstrated that John G. Wendel 
was in New York writing letters and signing checks 
at the time Morris testified he was in Scotland visiting 
him and giving him his precious novel to preserve. 
As to the letter of 1897, above referred to, Mr. Harlan 
demonstrated that the address on the letterhead, which 
was the office of the Wendel business, 175 Broadway, 
was not occupied by the Wendel family for that or any 
other purpose until three years later. At the end of 
the case the Surrogate directed that the record be sent 
to the District Attorney. Morris was later indicted, 
tried and convicted by a jury and sentenced to prison. 

The trial lawyer needs no apology to himself or to 
his client for “not doing his own work.” Clients 
through ignorance of proper technique frequently at- 
tempt to impose upon the trial lawyer a promise that 
he will “handle the whole case himself.” What you 
do with a case and how you try it after it is prepared, 
by however numerous and brilliant a group, is a field 
by itself and is quite enough to challenge the best that 
the trial lawyer possesses. I once talked to a Federal 
judge who had tried a long and very complicated crim- 
inal case under the Sherman Act. The trial, after 
many weeks, resulted in a disagreement. The judge 
criticized the chief defense counsel because his case 
was “over-prepared.” I told the judge there was no 
such animal—that it was easy to over-try a case, but 
impossible to over-prepare a case. The distinction, 
when reflected upon, is quite obvious. As I shall point 
out later, the most important quality for a trial lawyer 
to possess is a sense of proportion. If his staff has 
prepared a case very elaborately it is up to him to take 
the different blocks and build before the court and jury 
a house which they can appreciate and understand. 
Cases, however long and complicated, can be resolved 
into simple elements so as to be understood by both 
court and jury and if they cannot be so simplified, they 
cannot be won. 


The Opening and Direct Examination 


Having the case and having the preparation, and 
having preliminary motions disposed of, the next thing 


VoL. 27 


to do is to open the case. The length and character 
of the opening depends wholly upon the nature of the 
case. My openings have occupied all the way from 
five minutes to two and one-half hours. The five min- 
ute openings were not too short, and the two and one- 
half hour opening was not too long. Openings are not 
so difficult as cross-examinations and summations, but 
they are important. The key to all openings is to get 
the client to the front and for the trial lawyer to sub- 
merge himself. Where the case is fairly simple and 
you can rely upon the witnesses developing the story 
from the stand, it is better to outline the case in a 
very simple brief way, and let the case develop of itself 
through the witnesses. If in a simple case the lawyer 
occupies too much time in indignation and personal 
parade in opening the case, he focuses attention upon 
himself and not upon his client. Suppose the case is 
a simple matter like a personal injury lawsuit—if the 
lawyer simply outlines the general nature of the case, 
possibly saying a few words about contributory negli- 
gence in simple language, if that is the issue in the 
case, then the client and his witnesses will be the first 
to tell about the facts and will consequently receive 
much more attention than if the lawyer had already 
been over it in great detail, leaving the witnesses to 
serve cold turkey on Friday. If the case is to be won, 
the plaintiff or defendant must in the end get the sym- 
pathy of the judge or jury and this can best be accom- 
plished by the party himself and not by his paid 
advocate. 

This naturally leads to the second important step in 
the trial of a case and that is the direct-examination. 
Direct-examinations are of course easier than cross- 
examinations and much that I have said about the 
opening applies to direct-examination. The funda- 
mental rule here is never to forget that direct-examina- 
tion should not be an opportunity for the lawyer to 
show what a good lawyer he is but should be an op- 
portunity to demonstrate how his client, at long last, is 
about to receive justice from the judge or jury. The 
point is that the plaintiff and his witnesses should un- 
fold the case in their own language, in their own way, 
whereas the lawyer should only be a modest guide to 
get them to talk loudly enough and explain to them, 
when in difficulty, some of the technical rules of evi- 
dence and sink himself completely because of an over- 
whelming conviction that his client is right and nothing 
can prevent his client’s winning the case. 

The greatest compliment a trial lawyer who has 
won can receive is to have the jury think and say after- 
wards that the defeated side had a better lawyer but 
the successful side had a better case. This cannot be 
accomplished if the lawyer takes a glance into every 
slot machine mirror that he passes during the progress 
of a case. All colloquy with opposing counsel, all rep- 
artee or “wise cracking,” every tendency to show that 
you are as smart and as bright and as witty as the other 
fellow should be strictly avoided. The successful trial 
lawyer will sit and suffer under abuse and smart re- 
marks and keep his tongue tied no matter how good 
an answer he may think of, and always be thinking of 
his client. This is one of the hardest things for a trial 
lawyer to learn. It becomes extremely difficult when 
the judge is tolerant as to such side remarks and gives 
a lawyer no protection. Many books upon cross-exami- 
nation and upon trial work abound with stories of witty 
repartee (since they are the most interesting) until one 
is bewildered in reading such books as to what the 
cases are all about. Of course, when one himself begins 
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it, as I have in earlier days, he must expect something 
in response which may do him harm if only because 
of the diversion. I remember when offering a bill of 
lading in a prosecution during the second month that 
[ ever tried any cases, that it was objected to because 
I described the paper as a bill of lading, whereas the 
paper spoke for itself; I, impatient and not waiting as 
[ should have for a ruling, promptly broke in with 
‘Why, your Honor, I have a perfect right to describe 
generically the paper I am introducing; otherwise the 
jury might think it is a barn door.” My opponent im- 
mediately replied “I beg to disagree with the learned 
District Attorney, as I am sure the jury will consider 
the paper a darn bore.”” This caused a laugh at my 
expense and diverted the minds of the jury from the 
main facts, which was altogether a mistake. The ob- 
jection was overruled. My opponent was the late 
Martin W. Littleton. From the time a man says 
“Ready” until the time the jury files out for delibera- 
tion the competent trial lawyer will think of nothing 
but winning his case, not by himself, but by the evi- 
dence, oral or written, which is introduced. He will 
not be thinking how lucky his client is to have such 
a good lawyer but of how lucky he is to have such a 
good client and such a good case. 


Cross-Examination 


It is in cross-examination that the largest differences 
in method will arise, as so much of that is a matter 
of instinct, the “feel” of the case, and the correct 
or incorrect appraisal of the character of the wit- 
ness. My own idea is that the guiding principle to 
all cross-examination should be to establish the truth. 
If the lawyer does not believe his. own client when 
he tells him the story for the first time he -should 
usher him to the door. 
Cross - examination is 
where a sense of propor- 
tion, the most important 
quality for a trial lawyer 
to possess, comes in with 
great force. If the wit- 
ness has made mistakes in 
his testimony, which are 
immaterial and have not 
been made purposely, the 
good lawyer will not loiter 
around this tempting ter- 
ritory. If the witness has 
said he got off the eleva- 
tor at the tenth floor and 
the lawyer knows per- 
fectly well that it was the 
eleventh floor but nothing 
in the case turns on that 
particular point, he will 
not thunder at the witness 
until he gets him to admit 
that it was the eleventh 
floor and then strut and 
parade this cheap and 
unimportant triumph be- 
tore the jury. 

Some lawyers appar- 
ently believe in the de- 
mocracy of facts; that all 
tacts in a lawsuit shovld 
he established; that every 
tact in the world with any 
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application to the case stands free and equal at the bar ; 
that there should be no hegemony of important facts, 
no favoritism extended to controlling facts ; whereas, of 
course, the truth is that very often, if not always, there 
is a dominating fact or set of facts which will deter- 
mine the case. I give you the following homely illus- 
tration. One of the first civil cases I tried after leav- 
ing public office and entering private practice was for 
the defendant in an automobile accident case. The 
defense was contributory negligence which is a com- 
plete defense in a negligence case in New York State 
and indeed the plaintiff’s own negligence must be nega- 
tived in the complaint. The plaintiff was the driver 
of a one-horse delivery wagon. The collision took 
place at a crossing. If, before crossing the street, the 
plaintiff did not look north, he was guilty of contribu- 
tory negligence and under the law of New York could 
not win. In opening for the defendant to the jury, I 
did not use the two big words “contributory negli- 
gence” because of course they were quite outside the 
jurymen’s work-a-day vocabulary, but told them that 
the whole case would turn upon whether the plaintiff 
looked north before driving across the street, as the 
court would charge them at the proper time. “Did 
he look north” became my theme song of the case. 
Witnesses for the plaintiff were called to testify to the 
speed of the automobile and to the collision which they 
witnessed and my sole question on cross-examination 
of these witnesses who stood at the curb was “Appar- 
ently you looked north before you crossed the street 
and that is why you stopped.” The answer in each 
case was “Yes.” When it came time for the judge to 
charge, I had used the expression so often, it had be- 
come so much the sole issue in the case, that instead 
of using the phrase “contributory negligence” with a 
lot of court decision Eng- 
lish, he dropped into the 
colloquial phrase: “Gen- 
tlemen, the first thing for 
you to decide, in the lan- 
guage of counsel for 
defendant, is ‘Did the 
plaintiff look north before 
he crossed the street?’ If 
he did not, he cannot 
recover. If he did look 
north, it is for you to say, 
etc., etc., etc.” Although 
that was so many years 
ago that there was not an 
automobile owner in the 
jury box, this little case 
had been reduced to such 
simple terms and so clear 
was the charge of the 
court and the trial of the 
case solely upon the 
theory of contributory 
negligence, that the jury 
returned a verdict for the 
defendant. 

I have seen lawyers try 
cases and cross-examine 
witnesses where it was 
impossible to make out 
exactly what the defense 
was. It seemed to be sim- 
ply to get something on 
the witness, but unless at 
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the same time it gets something off your client it is an 
entirely useless procedure. The most common method 
of cross-examination which I have observed is the one 
definite way not to cross-examine. So many lawyers 
having taken copious notes for cross-examination, take 
the witness and begin at the beginning and march 
through sturdily to the end. The jury, as well as the 
judge, is much more sympathetic to a witness under 
cross-examination, as they feel the contest of wits is 
unequal, being a layman versus a lawyer, and the effect 
of such cross-examination is to underscore and make 
more important everything that was said on direct- 
examination. Very rarely will a witness be caught in a 
major error and the number of times that this happens 
is not sufficient to justify this suicidal type of cross- 
examination. If you believe that the witness has testi- 
fied truthfully, without partisanship, do not cross- 
examine at all. If you believe, however, that he has 
grossly exaggerated the case for reasons of partisanship 
so that a mere pimple of fact appears a carbuncle of 
representation, then you should attempt in various 
ways to expose this tendency to exaggeration. 

The best thing that can happen in a cross-examina- 
tion is to possess some document which the witness 
has signed and which, when offered on cross-examina- 
tion, will finish his career as a witness in that case. 
It is the dropping of such bombs and their catastrophic 
effect which form the material for many books, 
speeches and articles on the art of cross-examination. 
But it surely must be obvious that the possession of 
such a lethal document is a matter of good fortune 
rather than a matter of skill. Of course, in the prepa- 
ration of the case, which I have already discussed, every 
paper or contradictory statement which can be dis- 
covered, that the witness himself has written or de- 
clared, should be searchgd for. A vast amount of 
material for cross-examination is open to the lawyer 
who makes a fetish of preparation, but it cannot all 
be prepared. The bulk will still remain a matter for 
extemporaneous performance. 

The best kind of cross-examination is hard to de- 
scribe. It consists in taking every opportunity for 
modeling as a sculptor the statue of your own case 
right before the eyes of the judge or jury. This can 
often be accomplished without the witness’s knowledge 
but with a self-satisfied sense that he has done ex- 
tremely well as a witness. In a prominent case against 
a public official which I once prosecuted, it became very 
important to show that his attention had been called 
to rumors and complaints upon the same subject matter 
during a previous investigation and that he had done 
nothing about them. During a kindly and sympathetic 
cross-examination he was shown the book of testimony 
of such previous investigation and asked if he had 
read it, to which he replied affirmatively. Up until this 
time the case had really been devoid of proof as to the 
public official’s knowledge of commonplace rumor con- 
cerning corruption in the department involved. It will 
often happen that many witnesses can be used as a 
sounding board for emphasizing your own case and for 
doing a little anticipatory summation. 

I tried a criminal case some 25 years ago against 
a lawyer defendant. He was tried under a statute in 
New York, which had never been interpreted, “for 
corruptly withholding the property of another for the 
sake of getting a reward.” He had worked up the 
offer of a reward after making personal contact with 
the thieves who were holding $100,000 worth of stocks 
and bonds and upon returning the securities received 
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the reward of $5,000, which was divided equally among 
himself and all of his clients. In interpreting the word 
“corruptly” the court was quite liberal to the defendant. 
The defense was that he was merely doing a lawyer’s 
work and earning a lawyer’s fee of $50. The court 
charged the jury that if he did not merely receive a 
$50 fee but divided the reward with his clients he then 
stepped down and became one of them and such con- 
duct would satisfy the statutory word “corruptly.” I 
had learned from a “squealer,” who was a co-defendant 
but not on trial, that after the reward was received by 
the crooks they all held a champagne victory dinner, 
divided the money equally and he, being more or less 
of a ringleader and apparently agreeable company to 
the defendant, they parted from the other crooks and 
spent the entire night traveling around town visiting 
many dives and places of ill repute and spending their 
joint proceeds of the larceny, plus an extra thousand 
dollars for which the defendant lawyer cashed a check 
at one of their oases of pleasure. The defendant took 
the stand and told his story tending to support his view 
of the case that he had only received $50 from the 
crooks as a lawyer’s fee and had rendered a good public 
service in securing the return to the complainant of 
his property. He denied vigorously all the testimony 
of my “squealer” which covered the case up to the vic- 
tory dinner. The dinner he admitted as a finale to his 
dealings and a casual affair. He denied the “split”; 
I did not ask my state’s evidence witness any ques- 
tions about what happened after the dinner. Now the 
point is, that the defendant did not know how much I 
knew. I took him on a cross-examination through his 
entire night of walking the bawdy sewers of New York 
and winding up at a hotel for breakfast. He did not 
know but what I possessed the testimony of scores of 
witnesses who had seen him at the different places of 
his merry-go-round. He therefore answered every 
question in the affirmative which I asked him and thus 
was presented the sorry picture of spending all night 
with the ringleader of the crooks at an expenditure of 
some $3,000. Since the whole question in the case was 
whether he wore aseptic gloves when dealing with these 
crooks, disdained and despised them and was merely 
earning $50, or whether he consorted with them and 
shared the split with them, his relationship was thus 
proved out of his own mouth on cross-examination and 
he left the stand a ruined and convicted man. This is 
what I mean by building up your own case on cross- 
examination. 
The Summation 

When all is said and done the most important arrow 
in the quiver of a trial lawyer is the last one, the sum- 
mation. It has often been said that no souls can be 
saved after the first twenty minutes or that no case can 
be won after the first hour. I do not believe any rule 
can be laid down except this—a man can talk to a jury 
as long as he holds their interest and has their sympathv 
—a man should not talk to the jury any longer. When 
the time comes to stop the man will know well enough 
through the antennae which every trial lawyer must 
possess. There are certain cases of simple issues where 
a five minute summation may be entirely adequate. 
There are other cases, such as my prosecution of former 
Attorney General Dougherty and former Alien Prop- 
ertv Custodian Miller, where because of various breaks 
and recesses. with a series of holidays and funerals, I 
talked a total length of nine hours which was none too 
long for that particular case. In the summation of all 
places in the trial, it is most essential to keep a sense of 
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proportion. Keep right on the main track of your 
theory of the case; do not get diverted and do not con- 
sume precious time on minor matters. As to style do 
not swat a fly with a dining room chair. Times have 
changed during the last hundred years and there are not 
in these modern times the rotund periods and thunder- 
ing rhetoric of by-gone days. I have just read a book 
of memoirs by a man now living who attended the trial 
of Henry Ward Beecher as a very young man, and he 
admiringly describes how the chief lawyer for Beecher 
in that famous case closed his eloquent summation with 





Non-ParTISAN Court PLAN 9 








a long quotation from Horace. I have never read the 
Beecher record, but I can readily understand why the 
case should result in a disagreement with Beecher’s 
chief counsel speaking to the jury in Latin. Some say 
the davs of great forensic effort are gone, but given a 
situation where there is widespread public or great 
human interest, then the contagious effect of sincere 
indignation and the persuasive power of reasonableness 
and honesty in assembling compelling facts will remain 
until some legislative body passes a law changing 
human nature. 





MISSOURI NON-PARTISAN COURT PLAN ADOPTED 





By RonaLp J. Foutis 
of the St. Louis Bar 


The adoption in Missouri of the “Non-Partisan Court 
Plan” idea at the last election is a significant and hope- 
ful omen. Somewhat similar proposals have been de- 
feated recently in Michigan and Ohio. The Missouri 
victory should give an impetus to the movement for 
non-partisan Selection of judges, a movement which 
has the support of the American Bar Association.—F4. 


HE so-called Non-Partisan Court Plan, designed 

to take Missouri’s Judiciary out of politics was ap- 

proved by the voters of that state, at the election 
Nov. 5, 1940, and an amendment to the constitution of 
that State was adopted by a large majority. Missouri, 
therefore, becomes the first state to adopt in substance 
the recommendations of the House of Delegates of the 
American Bar Association with respect to this impor- 
tant movement. (See resolution adopted by the House 
at Columbus, Ohio, January 6, 1937, page 1033, Vol. 
62 A.B.A. Rep. 1937.) 

The chief features of the Missouri plan are: 

1. Judges are nominated by non-partisan, non-salaried 
commissions, composed of beth laymen and lawyers, in- 
stead of under the present primary system. 

2. A judge is appointed by the Governor from a list 
of three candidates, nominated by the appropriate non- 
partisan commission, for the particular office to be filled. 

3. After a brief trial period (of at least twelve 
months), the judge must be voted on, and elected, by the 
people in order to remain in the office to which he was 
appointed.! 


How Plan Works 


Under the amendment whenever a vacancy occurs in 
the Supreme Court, or in the three Courts of Appeals, 
the Circuit Court or Probate Courts of St. Louis and 
Jackson County (Kansas City), a commission will select 
and submit three names to the governor. The governor 
must then appoint one of the three persons named to 
fill the vacancy. The appointee will then serve for one 
full year and at the first general election thereafter will 
have his name submitted to the voters on the question : 

EE <0 cca neee's OE TG eo. sic suncaes Court 

be retained in office ?” 

If a majority of those voting on the question are favor- 





1. The text of the Amendment is too long for insertion 
here. Copies of the text can be secured from the MISSOURI 
INSTITUTE FOR THE ADMINISTRTION OF JUSTICE, 
Boatman’s Bank Bldg., St. Louis, Mo. 


able, the judge will then serve a full term, and at the 
end of that and every subsequent term, will have his 
name again submitted to the electorate in the same 
fashion. If a judge shall fail to receive a majority of 
favorable votes at any such election, a vacancy will 
occur, to be filled by appointment of the governor from 
a new list of three names submitted by the appropriate 
commission. There will be a nominating commission 
for the Appellate Courts and a separate nominating 
commission for each Circuit Court, which is sub‘ect to 
the amendment. The Appellate Court nominating 
commission will consist of the Chief Justice of the 
Supreme Court, who will act as chairman, three lawyers 
chosen by the members of the state bar, and three lay- 
men appointed by the governor. The Circuit Court 
nominating commissions will consist of the presiding 
judge of the Court of Appeals within which the circuit 
is situated, two lawyers chosen by the members of the 
bar residing in the circuit, and two laymen appointed 
by the governor. 

The Supreme Court is charged with the duty of 
fixing the tenure of the members of the commissions 
and making rules and reeulations covering the selection 
of lawyer-members and the administration of the com- 
missions. The members of the commissions are for- 
bidden to hold any other public office or any official 
position in a political party. They will receive no com- 
pensation for services except out-of-pocket expenses. 

Judges appointed who are retained in office under the 
provisions of the amendment are expressly prohibited 
from contributing to or engaging in political parties or 
political campaigns. 

Judges in office ‘when the amendment becomes ef- 
fective will serve out their terms and then have their 
names submitted to the voters in the same fashion as 
appointed judges. 

While the amendment does not presently apply to any 
circuit or probate judge outside of the city of St. Louis 
and Jackson County, the voters of any other circuit 
may as a matter of local option vote to make their cir- 
cuit and probate courts subject to the provisions of the 
amendment. 


History of the Amendment 


The amendment was first suggested in Missouri by 
a committee of the Bar Association of St, Louis in @ 
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report to that association, September, 1937. The plan 
embodied in that report was largely inspired by infor- 
mation obtained through the work of the Committee 
on Judicial Selection and Tenure of the American Bar 
Association, and John Perry Wood, its chairman. 
Judge Wood appeared before the Missouri Association 
at its annual dinner in April, 1938, and spoke in favor 
of the proposal. 

Thereafter a committee of the state and the St. Louis 
Bar Associations and the Lawyers Association of 
Kansas City secured the cooperation of the Missouri 
Institute for the Administration of Justice, a state-wide 
organization of laymen and lawyers which thereafter 
acted as the sponsoring body.? 

Petitions were circulated in April, 1940, to secure 
placing the question on the ballot, and seventy-five 
thousand signatures were obtained, approximately twice 
the number required. Field workers were employed to 
aid in distributing the petitions and organizing workers 
in all parts of the state. Literature was prepared de- 
scribing the plan and its purpose, which was given wide 
distribution over the state. The amendment received 
extremely strong support from the press and from radio 
stations, and was endorsed by farm, labor, civic and 
other organizations. 

In sponsoring the amendment before the people, the 
Missouri Institute said in one of its campaign leaflets: 


2. For article on the Missouri Institute and its sponsorship 
of this proposal, see ABA Journal, March, 1949. 








Advantages of Proposed Plan 


“The plan is designed to abolish the evils of the pres- 

ent primary and elective system. 

Many men will be willing to serve on the bench un- 

der this plan, who would not submit themselves to 

the ordeal of seeking office under the present political 
system. 

[t will free our judges from demands upon their time 

from political sources. 

It should cause the courts to function more efficiently 

The plan contains effective checks and balances. 

It is not an outright appointive system. 

It does not destroy the right of the people to have a 

voice in the selection of judges. 

It does, however, eliminate entirely the necessity of 

judges, for the courts affected, running in a primary 

election against probably a dozen or more opponents. 

The plan also makes it unnecessary for a judge to 

run against an opponent in the general election. The 

judge will run solely on his record, and his name will 
appear on a separate judicial ballot without party 
designation.” 

The operation of this amendment in Missouri will 
be watched with interest not only locally, but through- 
out the country. The Missouri proposal has attracted 
wide interest from the bar and the bench all over the 
United States. 





Notice By the Board of Elections 


The following states will elect a State Delegate for 
a three-year term in 1941: Alabama; California; Flor- 
ida; Hawaii; Kansas; Kentucky; Massachusetts; Mis- 
souri; New Mexico; North Carolina; North Dakota; 
Pennsylvania; Tennessee; Vermont; Virginia; Wis- 
consin; Territorial Group (Alaska, Canal Zone, Philip- 
pine Islands). 

The following state will elect a State Delegate to fill 
a vacancy for the term to expire at the adjournment of 
the 1942 Annual Meeting: Illinois. 

The following states, in addition to electing a State 
Delegate for a three-year term, will also elect a State 
Delegate to fill a vacancy expiring with the adjourn- 
ment of the 1941 Annual Meeting: New Mexico; 
North Dakota; Tennessee; Vermont; Territorial 
Group. 

Any additional vacancies which may occur prior to 
February 15, 1941, will also be filled at the general 
election. 

Nominating petitions for all State Delegates to be 
elected in 1941 must be filed with the Board of Elec- 
tions not later than May 1, 1941. Forms for nominat- 
ing petitions for the three-year term, and separate forms 
for nominating petitions to fill vacancies, may be se- 
cured from the headquarters of the American Bar 
Association, 1140 North Dearborn Street, Chicago. 
Nominating petitions, in order to be timely, must ac- 
tually be received at the headquarters of the Associa- 
tion before the close of business at 5:00 P. M. on May 
1, 1941. 

State Delegates elected to fill vacancies take office 
immediately upon the certification of their election. 
State Delegates elected for a three-year term take of- 
fice at the adjournment of the 1941 Annual Meeting of 
the Association. which will be held the week of Sep- 
tember 29th. 

Attention is called to Section 5, Article V, of the 
Constitution, which provides: 





Not less than one hundred and fifty days before the 
opening of the annual meeting in each year, twenty- 
five or more members of the Association in good stand- 
ing and accredited to a State (or the territorial group) 
from which a State Delegate is to be elected in that 
year, may file with the Board of Elections, constituted 
as hereinafter provided, a signed petition (which may 
be in parts), nominating a candidate for the office of 
State Delegate for and from such State (or the terri- 
torial group). 

Unless the person signing the petition is actually a 
member of the American Bar Association in good 
standing, his signature will not be counted. A member 
who is in default in the payment of dues for six months 
is not a member in good standing. 

Each nominating petition must be accompanied by 
a typewritten list of the names and addresses of the 
signers as they appear upon the petition. While there 
is no restriction on the maximum number of names 
which may be signed to a nominating petition, in the 
interest of conserving space in the Journal the Board 
of Elections suggests that not more than fifty names be 
secured. 

Nominating petitions will be published in the next- 
succeeding issue of the American Bar Association Jour- 
nal which goes to press after the receipt of the petition. 
Additional signatures received after a petition has been 
published will not be printed in the Journal. In view 
of the fact that the time for filing petitions expires on 
May 1, which normally would be the date on which 
the May issue of the Journal would be mailed, it is 
recommended that as far as possible nominating peti- 
tions be mailed in time to be received at the headquar- 
ters’ office on or before April 15, 1941. 

Ballots will be mailed to the members in good stand- 
ing accredited to the States, in which elections are to 
be held, within thirty days after the time for filing 
nominating petitions expires. 


Epwarp T. FAIRCHILD, Chair-nan. 
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IMPROVING THE ADMINISTRATION OF JUSTICE* 





By Hon. Joun J. PARKER 
Judge, U S. Circuit Court of Appeals, 4th Circuit 


O MORE important duty confronts the American 
N lawyer at this time than that of improving our 

processes of administering justice. Supremely 
important, of course, is the duty of providing for the 
physical defense of the country; but we are in danger 
trom foreign ideologies as well as from the force of 
totalitarian powers. At the heart of democratic gov- 
ernment is the administration of justice, which pre- 
serves the individual from the crushing power of the 
state and makes possible the enjoyment of those rights 
and liberties which are essential to our free institutions. 
If democracy is to endure in the contest with foreign 
ideologies, our democratic institutions must be made 
efficient ; and nowhere is this efficiency more important 
than in the functioning of our courts of justice. The 
conditions of social life are rapidly changing. Our sub- 
stantive law has kept fairly well abreast of changing 
conditions, but the same cannot be said of our adjective 
or procedural law. Great progress has, indeed, been 
made in the federal courts as the result of the adoption 
of the new rules of procedure, and this is true of some 
of the states; but in many of the states the procedure 
of the courts is woefully complicated and inefficient ; 
and in almost all of them much needs to be done to give 
our people a system of administering justice in keeping 
with the increased efficiency of the age in which we 
are living. Since the administration of justice is pri- 
marily the-duty of the lawyer, it is his responsibility 
to see that the procedure of the courts keeps step with 
progress in other lines. 

It was in keeping with this thought that the Section 
of Judicial Administration and the House of Delegates 
of the American Bar Association, at the recent meeting 
at Philadelphia, passed a resolution directing that the 
Association reassume the leadership in the advocacy of 
the program of improvement in judicial procedure 
adopted at the Cleveland meeting in 1938. That pro- 
gram, it will be remembered, was contained in the 
reports of the Section of Judicial Administration and 
its seven committees of experts in the field of procedure, 
which were approved by the Section of Judicial Admin- 
istration, by the House of Delegates and by the As- 
sembly of the Association. The reports will be found 
in volume 63, American Bar Association Report, 
pp. 517-656. They embodied the best thought of 
the country on the subject of procedural reform and 
crystallized that thought in the statement of procedural 
standards which had been tested by experience and had 
been found effective in the actual administration of 
justice. Our forty-eight states and the various federal 
Jurisdictions had served as laboratories, as it were, in 
which various procedural reforms had been tried out 
and found effective. Most of these reforms, however, 
were confined to the jurisdictions in which they had 
been evolved; and the chief value of the work of the 
committees consisted, not in visualizing theoretical im- 





*This and the article on the following page are the second 
of a series of articles appearing in the JourNaL on the general 
subject of improving the administration of justice throughout 
the country as a part of the National Defense Program. The 
first article appeared in the December issue. 





provements, but in bringing together and presenting 
in one body of rules or standards the improvements 
in practice which had been tried and tested in Amer- 
ican courts in different sections of the country. 

Acting upon the resolution of the House of Delegates 
at the Philadelphia meeting, the President of the Asso- 
ciation in connection with his defense program, ap- 
pointed a committee on improvement of court pro- 
cedure. That committee at a recent meeting appointed 
committees to carry on the work in each of the several 
states. The purpose of these committees is to secure 
the adoption by their respective states of the standards 
of court procedure and administration which the Asso- 
ciation has approved. In almost any state, it will be 
found that some of the standards have been adopted 
and are already in effect. All, however, are necessary 
to a modern and efficient system of jurisprudence; and 
the aim of the movement is to secure the adoption of 
as many of them in as many states as possible. To set 
forth at length the recommendations of the 1938 com- 
mittees, which together constitute the program of re- 
form in procedure and administration advocated by the 
Association, would unduly prolong this article. Their 
most important objectives may be summarized as 
follows : 

1. To unify the judiciary of the several states by the 
establishment of judicial conferences under the plan of 
those provided by the federal Administrative Office 
Act in states which do not already have judicial coun- 
cils. These conferences need not await legislation but 
can be called by the Chief Justice of the state sua sponte, 
if he is willing to cooperate. Where judicial councils 
have already been established, to see that they function 
adequately and that adequate appropriations are made for 
their work. 

2. To have procedure in the courts prescribed by rule 
of court and to obtain legislation to that end where 
necessary. Where this power has been conferred on the 
courts, to see that it is fully exercised. 

3. To secure the adoption of pre-trial practice by the 
courts of the several states. 

4. To improve jury trials by improving the system of 
selection of jurors and by eliminating unnecessary jury 
trials through providing for waiver in proper cases. 

5. To simplify trial procedure in accordance with the 
new federal practice and the recommendations of the 
American Bar Association, and particularly to restore 
the function and authority of the trial judge according 
to the concept of the common law in states which have 
departed therefrom. 

6. To simplify and modernize the rules of evidence. 

7. To secure proper practice in administrative agen- 
cies and tribunals, with provision for proper judicial re- 
view of their decisions. 

8. To simplify appellate practice and secure hearing of 
appeals without bills of exceptions, assignments of error 
or narration or printing of the record. 

Upon the committees appointed in the several states 
will depend the attainment of these objectives. The 
American Bar Association can do ne more, of course, 
than formulate and advocate standards. The adoption 
of these standards must depend, and should depend, 
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upon the people of the several states. The state com- 
mittees are appointed that, as members of the Associa- 
tion, they may uphold and advocate the ideals and 
standards of procedure for which the Association 
stands, and that, as citizens of their states, they may 
take a hand in securing for their people the benefit of 
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these necessary reforms. In the discharge of the duty 
which thus rests upon them, they will render a service 
which will not only redound to the credit of the legal 
profession, but will also increase respect for law and 
the processes of justice and immeasurably strengthen 
our free institutions. 





THE ORGANIZATION OF THE LEGAL PROFESSION 
FOR NATIONAL DEFENSE 


N DECEMBER 13, President Lashly spoke 
from Washington, D. C., over the Blue Net- 
work of the National Broadcasting Company on 

“The Organization of the Legal Profession-for National 
Defense.” He was introduced by Edmund Ruffin Beck- 
with, Chairman of the Committee on National Defense. 


Mr. Beckwith’s Introduction 


Through the generosity of the National Broadcasting 
Company and the many local stations participating in 
the network for this program, it will be my good fortune 
to introduce to a nation-wide audience the president 
of the American Bar Association. 

The Association is a voluntary organization oi law- 
yers who apply for membership and are recommended 
by committeemen in their own neighborhoods. The 
annual dues are $8.00. For those who have been 
admitted less than five years, annual dues are $4.00. 
The Association maintains many committees and no 
member of any of them is ever paid anything for his 
work. In this way the Association is able to make a 
little money go a long way to improve the laws and 
the administration of justice, to raise the standards of 
legal education, and to do many other things for the 
public welfare such as those concerned with citizenship 
and civil liberties and legal aid for the poor. 

The Association has more than 31,000 members, 
some in every state and territory and possession of the 
United States. It is governed by a House of Dele- 
gates, the members of which are chosen principally by 
state or city bar associations, so that the Association 
represents more than 100,000 members of the Bench 
and Bar of the country and they are a substantial ma- 
jority of all American lawyers. 

Under such an arrangement it is natural that the 
president of the Association should be an outstanding 
lawyer, a successful man in his profession and a leader 
in his community. He gives a year of his life to the 
office. He brings to the national undertakings of the 
organized Bar the high qualities of experience and 
skill, of good citizenship and devotion to the public 
welfare, which marked him for the honorable position 
he holds. 

Such a man is the eminent lawyer of St. Louis who 
will now address you. He is a very modest and friendly 
gentleman, a great fighter in good causes, a strong and 
patriotic leader. His subject is “The Organization of 
the Legal Profession for National Defense.” I present 
to you the President of the American Bar Association, 
the Honorable Jacob M. Lashly. 


Mr. Lashly’s Address 


I shall try to tell you how the work of lawyers for 
the national defense is being organized through bar 
associations so as to make it more effective. I appre- 





ciate that much of what I am to say will be of interest 
particularly to the lawyers in my audience but 1 hope 
that it will also be useful to the public to know what 
the legal profession is doing for the common defense 
of the country. 

It is possible to think of such work in two ways; 
one of which we may call official and the other per- 
sonal ; also from two other aspects, that is professional 
work which is ordinarily charged for and that which 
is done freely by multitudes of lawyers without any 
charge at all. 

Bar associations do not practice law. Their function 
is to find out what ought to be done by the members 
of the bar and the best way of doing it, and to see that 
everybody is informed about these things so that their 
work, both in private practice and in public service 
may be made more efficient and useful. Everything that 
bar associations undertake is done voluntarily by theii 
members and at their own expense. I wish to give 
you now one illustration of the way this may work out. 
National defense is a good example. 

The National Guard and the Reserve forces of the 
United States were called up for active service under 
legislation which was passed by the Congress and ap- 
proved by the President on August 27. The Selective 
Training and Service Act was approved on September 
16. On September 30 the American Bar Association 
set up its Committee on National Defense and opened 
special headquarters for it in the City of Washington. 
Members of the Committee were drawn from every 
section of the country, and they went immediately to 
work, I shall tell you in a moment some of the things 
which they have already accomplished in the weeks 
which have intervened, but first I shall have to explain 
the ways in which lawyers are involved in the ma- 
chinery of the Selective Service System. By this I do 
not mean the men who are employed by the Govern- 
ment, but those who remain in their private practice 
and are giving their services voluntarily in their places 
as they are needed. 

Among the various agencies of the Selective Service 
I want especially to talk about the Advisory Boards 
for Registrants, which I hope everyone will come to 
understand as completely as possible. There is one 
such board available in every local draft board area. 
It is composed of 3 original members appointed by the 
Governor of the State and these members have the 
power to add as many associates as they find necessary. 
All of these men are lawyers. 

Now there is an important distinction between what 
those boards are to do officially and what their mem- 
bers may do unofficially. The boards act officially under 
a Regulation which provides, and I quote, that they 
are to “advise and assist registrants in preparing ques- 
tionnaires, claims, or other papers which will serve as 
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a basis for classification.”” But in their private capacity 
as practicing lawyers, the members of these boards are 
expected to advise registrants and their dependents 
aLout all sorts of matters in which they may need assisi- 
ance. Men going into the Service, and men who are 
already in camp or on shipboard, will have questions 
about their property or business affairs, or the guar- 
dianship of their children or about the Soldiers’ and 
Sailors’ Civil Relief Act or almost anything else that 
may arise out of their civilian relationships due to their 
entry into the war services 

The Committee on National Defense of the American 
Bar Association has made a study of this situation and 
it found out two things. One was that the lawyers 
who are members of the Advisory Boards are ready 
and willing to help. The other is that they would be 
able to help a great deal more easily and efficiently if 
one reliable source of information could be established 
which would set out and contain the laws and the usual 
questions and answers which our experience in the 
World War showed would arise again. So the Com- 
mittee prepared with great care a book which contains 
that information. This book is called “A Manual of 
Law for use by Advisory Boards for Registrants” and 
will soon be distributed by the Government for the use 
of these Boards. The Committee on National Defense 
at Washington will keep in touch with whatever hap- 
pens when this new Manual is put in use, and it will 
publish suggestions and plans to make the work of 
Advisory Boards continually more efficient and satis- 
factory. 

The Advisory Boards themselves will be able to work 
in an organized way. They will have a permanent 
place where the members can be interviewed. In the 
smaller communities this may be in their own offices 
or it may be in a special place provided by the city or 
county bar association or by the legal aid society or 
by the Community Chest. Any man in service who is 
away from his home should understand that he can 
apply directly or through an officer who will be desig- 
nated for the purpose to any lawyer serving on an 
Advisory Board near the place where the camp is 
located and that the lawyer will correspond with some 
board member in the man’s own communitv about the 
subject of his difficulty. Registrants for Selective 
Service should understand that they can consult the 
members of their own Advisory Boards at any time. 

At the beginning I referred to the subject of the 
distinction between the free work of lawyers and the 
work for which they should be paid. The reasons for 
this difference are necessary and proper. In the first 
place, when the Advisory Boards are acting in their 
official capacities they give advice only about question- 
naires and other papers relating to the classification of 
registrants under the Selective Service Act and they 
do not make any charge under any circumstances for 
such advice. In the second place, as to all other mat- 
ters about which any member of an Advisory Board 
may be consulted by a registrant or a man in service 
or his dependents and such persons are unable to pay 
a fee, such advice should be given by the board member 
or any other lawyer without charge. In the third place, 
if the advice or service requested is of the kind for 
which fees are usually charged and the person who ob- 
tains it is able to pay the usual and reasonable fee, he 
would be expected to do so. 

The second type of case which I just mentioned is 
not peculiarly the province of members of the Advi- 
sory Boards, but represents the ordinary habits of 
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good lawyers everywhere. Under ordinary circum- 
stances this is called legal aid work and it has always 
been done by lawyers in an informal way as well as 
by legal aid societies and committees which have been 
organized for those purposes for many years in the 
principal cities of the country. But the reason for 
making this work now a particular -function of the 
members of Advisory Boards is that the men in the 
Services and those who are going to be inducted for 
training come from every county in the country, and 
while in many counties there is no legal aid society 
and no bar association, there are Advisory Boards in 
every locality. 

I wish there were opportunity to tell you about the 
Committee on American Citizenship and the Junior 
Bar Conference, with local representation in nearly 
every locality of the country, who are performing the 
work of instruction and information for the generation 
of patriotic community attitudes which no other group 
or organization perhaps is so well prepared to do. 

An Inter-American Bar Association has been formed 
and already a fine fellowship with members of the 
Bench and Bar of the Central and South Americas is 
beginning to appear. This is an accomplishment of 
the most significant outlook and is but the beginning 
of a professional solidarity among the lawyers of the 
western hemisphere which is a natural accompaniment 
of our common defense. 

These are some of the things which lawyers are able 
to do to contribute to a strong, loyal citizenship, satis- 
fied and confident that our way of life has been the 
best on earth for 150 years; that it can be saved and 
that it is worth fighting for. 





Independence of Judges 


(from George M. Trevelyan’s The English Revolu- 
tion: 1688-9: London: Henry Holt.) 


ND just so it is with law. We may find in the 
A laws of different nations many points of analogy, 

which may be collected into a treatise of uni- 
versal jurisprudence, a noble department of science, and 
fit to employ an ingenious mind, but which it is not the 
proper business of this class to teach. You are here to 
be made acquainted with the special laws of your own 
country, as they actually stand; and must not expect to 
find everywhere, the beauty and harmony of a Philo- 
sophical System. In exhibiting such a theory, the lec- 
turer might indeed gain credit for his own talents and 
accomplishments; but he must not forget that the ob- 
ject he has to keep in view is, to give his pupils the 
instructions that are best calculated for making them 
acquainted with the science as it applies to practice, 
and not by any means to grasp at opportunities of dis- 
playing his own ingenuity. Such indeed is his duty, 
whatever be the subject taught, and it cannot, without 
a breach of public trust, be forgotten or departed from. 
In the person holding this Chair, the neglect of it would 
be in a particular manner culpable. The business for 
which he pledged himself to qualify his hearers, and to 
inform them with a taste, is in every civilized country 
of the highest importance, and in free governments is 
the most honorable and distinguished line of life to 
which a young man can betake himself. The lawyer, 
to whichever department of the profession he belongs, 
has committed to him the most important interests of 
society. On his ability, accuracy and honor, frequently 
depend the lives and fortunes of his fellow-citizens, 
their reputation and good name, the peace and tranquil- 
ity of their families. 
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OPINIONS OF PROFESSIONAL ETHICS 
COMMITTEE 


OPINION No. 203 
(Filed November 23, 1940) 

Advertising—A lawyer who is a registered patent attor- 
ney and confines his practice to the Patent Office is gov- 
erned by the Canons of Ethics even though the regulations 
promulgated by the Commissioner of Patents prescribe less 
stringent standards for registered attorneys. 

Notices of Specialized Legal Service—Patent, trade-mark, 
and copyright practice is a specialized legal service within 
the meaning of Canon 46, but the notice therein contem- 
plated can only be published by the lawyer who is engaged 
in rendering such service directly and only to other lawyers. 


A member of the Association has requested the opin- 
ion of this committee as to whether a lawyer who is 
a registered patent attorney and confines his practice 
to the Patent Office may distribute circulars, letters, 
cards, or other advertising matter approved by the 
Commissioner of Patents without violating the Canons 
of Ethics. 

The opinion of the committee was stated by Mr. 
Brown, Messrs. Phillips, Houghton, Miller, Drinker, 
Brand, and Jackson concurring. 

Under the provisions of U. S. C. Tit. 35, § 11, 
the Commissioner of Patents, subject to the approval 
of the Secretary of Commerce, may prescribe rules and 
regulations governing the recognition of agents, attor- 
neys, and other persons representing applicants or other 
parties before his office and 

“, .. may, after notice and opportunity for a hearing, 
suspend or exclude, either generally or in a particular 
case, from further practice before his office any person, 
agent or attorney shown to be incompetent or disreput- 
able, or guilty of gross misconduct, or who refuses to 
comply with the said rules and regulations, or who shall, 
with intent to defraud in any manner, deceive, mislead, 
or threaten any applicant or prospective applicant or 
other person having immediate or prospective business 
before the office, by word, circular, letter or by adver- 
tising.” 

It may be said that, by inference, the last clause of 
the above quoted portion of the statute sanctions adver- 
tising and solicitation by patent attorneys within cer- 
tain limitations. Such seems to be the interpretation of 
the Commissioner of Patents since Rule 17(i) of the 
U. S. Patent Office provides in part as follows: 

“Every attorney and agent registered to practice be- 
fore the United States Patent Office shall submit to the 
Commissioner of Patents for approval copies of all pro- 
posed advertising matter, circulars, letters, cards, etc., 
intended to solicit patent business, and if it be not dis- 
approved by him and the attorney or agent so notified 
within ten days after submission, it may be considered 
approved. 

‘No registered agent shall, in advertising matter or 
in papers filed in the Patent Office, represent himself to 
be an attorney, solicitor or lawyer. 

“Any registered attorney or agent sending out or us- 
ing any such matter, a copy of which has not been sub- 
mitted to the Commissioner of Patents in accordance 
with this rule, or which has been disapproved by the 
Commissioner of Patents, and any registered agent mis- 
representing his status shall be subject to suspension or 
disbarment.” 

Because of the provisions of the statute and the regu- 
lations promulgated by the Commissioner of Patents, 
there appears to be a widespread view that lawyers 


who confine their practice tu the Patent Office may 
advertise without violating the Canons of Ethics gov- 
erning our profession. This view prevails despite 
Opinion 152 of this committee in which advertising by 
patent lawyers is condemned. It was there said: 


“The Act of February 18, 1922 (U. S. C. Tit. 35, §11) 
contains a clause which, by inference at he suggests 
that advertising by patent attorneys may be sanctioned. 
This fact does not alter our conclusion. In our opinion 
such a law, designed to regulate a calling which like so 
many others, may be engaged in by laymen and lawyer 
alike cannot be construed to permit the solicitation of 
professional employment by advertisement or otherwise 
by one who is bound by the ethics of the legal profession, 
which forbid that he ‘should advertise his talents or his 
skill, as a shopkeeper advertises his wares.’ People ex 
rel Attorney General v. McCabe, 18 Colo. 186, 32 Pac. 
280, 19 L. R. A. 231, 36 Am. St. Rep. 270.” 


The Canons of this Association govern all its mem- 
bers, irrespective of the nature of their practice, and 
the application of the Canons is not affected by statutes 
or regulations governing certain activities of lawyers 
which may prescribe less stringent standards. See 
Opinion 193. 

The prevalent advertising practices of certain patent 
lawyers may result from a misunderstanding of Canon 
46.1 Undoubtedly, patent, trade-mark, and copyright 
practice is a specialized legal service within the mean- 
ing of this Canon. However, as previously pointed out 
by this committee, the Canon expressly limits its pro- 
visions to lawyers engaged in rendering a specialized 
legal service “directly and only to other lawyers.” See 
Opinion 183. Furthermore, the Canon only allows a 
brief, dignified notice of the fact that the lawyer is 
engaged in rendering the specialized legal service; and 
the notice must be couched in language indicating that 
it is addressed to lawyers. 

Except for the use of a notice of a specialized legal 
service, within the strict limitations fixed by the lan- 
guage of Canon 46, or publication in an approved law 
list, the Canons do not allow a lawyer to distribute or 
publish any form of advertisement. The provisions of 
Canon 27 are explicit ;? and, as presently worded, do 





1. Canon 46 reads: 

“Where a lawyer is engaged in rendering a specialized legal 
service directly and only to other lawyers, a brief, dignified 
notice of that fact, couched in language indicating that it is 
addressed to lawyers, inserted in legal periodicals and like pub- 
lications, when it will afford convenient and beneficial informa- 
tion to lawyers desiring to obtain such service, is not improper.’ 

2. As amended at the 1940 meeting of the Association, Canon 
27 reads as follows: 

“It is unprofessional to solicit professional employment by 
circulars, advertisements, through touters, or by personal com- 
munications or interviews not warranted by persona) relations. 
Indirect advertisements for professional employment, such as 
furnishing or inspiring newspaper comments, or procuring his 
photograph to be published in connection with causes in which 
the lawyer has been or is engaged or concerning the manner of 
their conduct, the magnitude of the interest involved, the im- 
portance of the lawyer’s position, and all other like self-lauda- 
tion, offend the traditions and lower the tone of our profession 
and are reprehensible; but the customary use of simple profes- 
sional cards is not improper. 

“Publication in approved law lists in a manner consistent 
with the standards of conduct imposed by these canons of brief 
biographical and informative data is permissible. Such data 
must not be misleading and may include only a statement of 
the lawyer’s name and the names of his professional associates ; 
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not allow the publication of a simple professional card 
other than in. an approved law list. 

The first sentence of Canon 27 was mot materially 
changed by the 1940 amendment. But, see Opinion 182 
as to the effect of the amendment of 1937. 


OPINION No. 204 
(Filed November 23, 1940) 

Division of Fees Under Canon 34—Permissible only on 
basis of service and responsibility. Whether a lawyer se- 
lecting or retaining an associate lawyer assumes or incurs 
any responsibility depends on particular facts. If the former 
intends to ask for a division of the latter’s fee such intea- 
tion should be disclosed before the latter accepts the engage- 
ment. It is not the province of the committee to measure 
the service rendered or responsibility assumed or incurred 
by lawyers so associated nor to apportion fees charged 
therefor. 

Other Canons referred to: Nos. 12, 22. 


Other Opinions referred to: Nos. 18, 27, 28, 68, 1538, 171, 
190. 


Canon 34 states: 

“No division of fees for legal services is proper, ex- 
cept with another lawyer, based upon a division of serv- 
ice or responsibility.” 

A law firm, practicing in one of the states and having 
a foreign office in charge of a partner who is a member 
of a foreign bar, inquires: 


“This firm ... is frequently retained by other lawyers 
[who] at times expect, and at other times request, a 
third of our fees without regard to, and frequently with- 
out their request being based on, a division of service 
or responsibility. [Referring to Canon 34.] 

“We do not seek to gain by any narrow construction 
of the Canon, but we are embarrassed from time to time 
with the application of the Canon. Our difficulty arises 
because of the word ‘responsibility’ in the Canon. 

“Assuming we are lawyers of experience and stand- 
ing, . . . the selection of ourselves for [local or foreign] 
business hardly involves responsibility on the lawyer in- 
structing us. It is simple enough to deal with a divi- 
sion of fees in respect of services, but our difficulty is 
over the word ‘responsibility.’ In a sense the word may 
have been intended to, or may be resorted to, to frustrate 
the entire intent of the Canon. 

“Are there any rulings by your committee to which 
you can refer us for assistance, and if there have been 
none will you be good enough to rule on the problem?” 
The opinion of the committee was stated by Mr. 

BRAND, Messrs. Phillips, Houghton, Miller, Drinker, 
and Jackson concurring. Mr. Brown was absent and 
did not participate. 

Any suggestion that the word “responsibility” may 
have been intended to frustrate the intent of the Canon, 
or may properly be resorted to for that purpose, must 
he rejected. The Canon clearly states that the basis 
of the exception permitting division of fees between 
lawvers is the division of service or responsibility. 
While in a particular instance the term “service” or the 
term “responsibility” may include the, or elements of 
the, other, the terms are at least equivalents in the 


addresses, telephone numbers, cable addresses; branches of the 
profession practiced; date and place of birth and admission to 
the bar; schools attended, with dates of graduation, degrees and 
other educational distinctions; public or quasi-public offices; 
Posts of honor; legal authorships; legal teaching positions; 
memberships and offices in bar associations and committees 
thereof, in legal and scientific societies and legal fraternities ; the 
tact of listings in other approved law lists; such other informa- 
tion as the Rules and Standards as to Law Lists expressly per- 
mit; and, with their written consent, the names of clients reg- 
ularly represented.” 
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sense that a division of either may permit a division 
of fees.’ If, however, there be no division of service or 
responsibility, a division of fees will violate the Canon. 

The inquiry, ante, indicates the desirability of direct- 
ing attention to the following: 

It is to be noted that the prohibition against division 
of fees is not limited to the lawyer who is asked to 
divide. It applies with equal force to the lawyer who 
requests a division. (Opinion 18.) 

Canon 12 contemplates that a lawyer's fee should 
not exceed the value of the services rendered. The 
Canon refers to various elements properly to be con- 
sidered as guides in fixing a fee, and admonishes: 


“In fixing fees it should never be forgotten that the 
profession is a branch of the administration of justice 
and not a mere money-getting trade.” 


In keeping with the spirit of the Canon this commit- 
tee has ruled that fees should be determined according 
to the circumstances of each case rather than by an ob- 
ligatory fee schedule of a bar association. (Opinions 
28 and 171.) 

Canon 12 applies, whether joint or separate fees are 
charged. In either event Canon 34 prohibits division 
of the fee or fees except on the basis of a division of 
service or responsibility. We adhere to our previous 
rulings that where a lawyer merely brings about the 
employment of another lawyer but renders no service 
and assumes no responsibility in the matter, a division 
of the latter’s fee is improper. (Opinions 18 and 153.) 

It is assumed that the bar, generally, understands 
what acts or conduct of a lawyer may constitute “serv- 
ices” to a client within the intendment of Canon 12. 
Such acts or conduct invariably, if not always, involve 
“responsibility” on the part of the lawyer, whether the 
word “responsibility” be construed to denote the possi- 
ble resultant legal or moral liability on the part of the 
lawyer to the client or to others, or the onus of decid- 
ing what should or should not be done in behalf of the 
client. The word “services” in Canon 12 must be con- 
strued in this broad sense and may apply to the selec- 
tion and retainer of associate counsel as well as to other 
acts or conduct in the client’s behalf. 

Not having before us the particular facts prompting 
the instant inquiry, we cannot, and do not attempt to, 
indicate whether those requesting a division of fees have 
or have not rendered “service” or assumed or incurred 
“responsibility” justifying a division of fees under 
Canon 34. 

In the letter of inquiry, ante, it is stated that the 
inquiring firm is frequently “retained by other lawyers” 
and a doubt is expressed whether there is involved any 
“responsibility on the part of the lawyer instructing 
us.” ; 

These statements seem to suggest an unwarrantedly 
restricted construction of the word “responsibility,” 
even if the inquiry be confined to the act of retaining 
other counsel. 

The extent of the service rendered, if any, or of the 
responsibility, if any, incurred or assumed by a lawyer 
in retaining another may vary in particular cases, de- 
pending, in no smail degree, upon whether the client 
was advised that other counsel should be retained, 
whether the retainer or selection was made with or 
without the client’s request or approval, and whether 
supervision or control was reserved or maintained as 
to the acts or conduct of the retained lawyer—and by 





1. Division of fees on the basis of a division of services and 
of responsibility, would appear to be permitted by the Canon. 
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whom. The implications of these elements are obvious 
and may determine the existence and measure, or non- 
existence, of “responsibility” within the meaning of 
Canon 34.? 

In view of the provisions of Canons 12 and 34 as 
to the bases for the fixing and permissible division of 
fees, it is obviously desirable that lawyers should deter- 
mine in advance whether a joint fee is to be charged 
and divided, or whether each lawyer is to charge a sepa- 
rate fee for his services. 

“The conduct of the lawyer... 
should be characterized by candor 
(Canon 22.) 

The basis of such division, if agreed to, can only be 
in conformity with Canon 34. 

Inasmuch as the amount of a lawyer’s fee presents 
no ethical question, unless it is flagrantly excessive 
(Opinions 27 and 190), it is not the province of this 
committee to measure the service rendered or respon- 
sibility assumed or incurred by the respective lawyers 
who may become so associated or to apportion a fee 
charged therefor. 


with other lawyers 
and fairness.” 


OPINION No. 205 


(Filed November 23, 1940) 

Advertising—Canon 27—Where, under a plan of a local 
Bar Association to provide legal services to persons in low- 
income groups at charges commensurate with their ability 
to pay, through members of a panel selected by and filed 
with the local Bar Association, the plan is publicized only 
to the extent necessary to apprise members of low-income 
groups and semi-public agencies of the method and means 
by which the plan is to be carried out, in order that such 
members shall call upon the Bar Association or be directed 
to the Bar Association by semi-public agencies for reference 
to a member of the panel, and there is no advertisement of 
the members of the panel except the filing thereof with the 
Bar Association and individual references to members of 
the panel of persons in low-income groups needing legal 
services, there is no violation of Canon 27 inhibiting solici- 
tation of professional employment. 


The Bar Association of a large city has under con- 
sideration a plan to provide legal services to persons 
in low-income groups at charges that are reasonable 
and commensurate with their ability to pay. 

It proposes to form a panel of lawyers who are able 
and willing to serve persons in such low-income groups 
and who will charge for such service fees that are rea- 
sonable and within the financial ability of the person 
served. 

It inquires whether it would be unethical to give 
such publicity to the plan that semi-public institutions, 
such as the Legal Aid Society, Better Business Bureau, 
and like organizations would know of the plan and refer 





2. This Committee does not express opinions concerning 
questions of law (Opinion 63). However, the courts have many 
times passed upon the legal liability of a lawyer who has se- 
lected or retained associate counsel. See 7 C. J. S. § 107, pp. 
938-940; 5 Am. Jur., § 134, pp. 339-340; Anno. 90 A. L. R. pp. 
265-278. Some of the cases involve questions as to authority to 
make the selection or retainer and others involve responsibility 
for misconduct of the associate selected or retained. As to 
“collections” forwarded by one attorney to another, see 2 R. 
C. L. p. 978. 

3. “Any question as to the amount of an attorney’s fee or 
method of its payment is a matter of contract, express or im- 
plied, to be construed as other contracts are construed. Any 
controversy concerning such a matter is a matter of law to be 
determined by the courts. Ordinarily no ethical question is in- 
volved in such a controversy.” (Opinion 63.) 
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to the Bar Association persons in low-income groups 
needing legal services. 

The opinion of the Committee was stated by Mr. 
Puituips, Messrs. Houghton, Miller, Drinker, Brand, 
and Jackson concurring. Mr. Brown was absent and 
did not participate. 

We assume the dominant purpose of the plan is to 
provide competent legal services to people in low- 
income groups at rates they are able to pay rather 
than on the basis of the value of the services; that the 
local Bar Association will supervise the charges for 
such services; that it will carefully supervise and direct 
the carrying out of the plan; that it will see to it that 
competent services are rendered at charges that are 
fair and within the financial ability of the person served ; 
that employment will not be solicited for a particular 
lawyer or in a particular class of cases; that the panel 
of the lawyers so selected will be filed only with the 
Bar Association, and will not be made public except 
by the referring of persons in low-income groups to 
members of the panel; that members of low-income 
groups desiring legal services will contact the Bar 
Association directly or be referred to it by a semi-public 
agency, and will be directed by the Bar Association to 
a member of the panel. In short, that the plan will be 
carried out under the supervision of tie local Bar Asso- 
ciation as a service to the public, and that such public- 
ity as is given will be designed only to enable persons 
in the low-income groups to learn of the plan and ob- 
tain direction to a member of the panel through the 
Bar Association. 

Canon 27 prohibits solicitation of legal business by 
circulars or advertisements or through touters, either 
directly or indirectly. In Opinion No. 191 we held 
that members of a Bar Association could not form a 
group willing to render legal services at equitable 
charges in accordance with ability to pay to members 
of low-income groups and advertise the fact that mem- 
bers of the group of lawyers would render such services 
at their respective offices between designated hours. 
We said that the plan contemplated the advertisement 
of the names of particular lawyers and the solicitation 
of a limited type of professional employment by them 
at reduced rates. There was absent in that case direc- 
tion and supervision by the local Bar Association and 
the names of the members of the group of lawyers and 
their willingness to serve at reduced rates were to be 
advertised. 

We are of the opinion that the plan here presented 
does not fall within the inhibition of the Canon. No 
solicitation for a particular lawyer is involved. The 
dominant purpose of the plan is to provide as an obli- 
gation of the profession competent legal services to 
persons in low-income groups at fees within their abil- 
ity to pay. The plan is to be supervised and directed 
by the local Bar Association. There is to be no adver- 
tisement of the names of the lawyers constituting the 
panel. The general method and purpose of the plan 
only is to be advertised. Persons seeking the legal 
services will be directed to members of the panel by 
the Bar Association. Aside from the filing of the 
panel with the Bar Association, there is to be no ad- 
vertisement of the names of the lawyers constituting 
the panel. If these limitations are observed, we think 
there is no solicitation of business by or for particular 
lawyers and no violation of the inhibitions of Canon 27. 
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Inauguration of President Hayes, March 4, 1877, as seen from a captive balloon. 


THE PROCEDURE AND PROTOCOL OF 
PRESIDENTIAL INAUGURALS 


By Hon. Epwin A. HALsey 
Secretary, United States Senate 


OWN through the years Presidential Inaugurals 
have been marked by colorful events, by pag- 
eantry and cheers and music, by the excitement 

of the crowds, the rebirth of patriotic ardor, the rededi- 
cation to national service. Inaugural ceremonies in 
recent years have taken on a more definite pattern, and 
are marked by routine of procedure and protocol.! So 
far as is known the factual outlines of the inaugural 
ceremonies have never been authoritatively set down 
in print. It is an interesting story. 

Under the Constitution, as fixed by the 20th Amend- 
ment, it is provided: “The terms of the President and 
Vice President shall end at noon on the 20th of Janu- 
ary. ...” The Constitution says nothing whatever 
about the manner in which the President shall take of- 
fice. Accordingly the President in 1941 (as in 1937) and 
thereafter, will take his oath of office at noon, on 
January 20th, instead of on the 4th of March as 
heretofore. The President’s oath is administered by 
the Chief Justice of the United States, while the Vice 


1. ‘The word Protocol is properly used in this connection. 
For example, there is a “Division of Protocol” in the Depart- 
ment of State; one of its duties is specifically described as 
“the regulation of ceremonies.” 


President’s oath, taken immediately preceding, is ad- 
ministered by the President of the Senate. The Vice 
President prior to 1937 has taken the Oath in the 
Senate chamber. 

In keeping with the ideas and methods of our states- 
men of an earlier age, and with the concept of govern- 
ment everywhere, there has grown up in America a 
tradition about Presidential Inaugurals which is sym- 
bolic of our form of government. * The Chief Justice of 
our Supreme Court, highest judicial authority and the 
chief interpreter of the laws, is the chosen medium 
peeray | whom the oath of office is atlministered to each 
new President. It was Cicero who declared: “No 
power should be above the law” 


; and Pliny the Younger 
said: “The prince is not above the laws, but the laws 


above the prince.” Thus the President, as the execu- 
tive who takes the oath, and the Chief Justice as inter- 
preter who administers the oath, exemplify the consti- 
tutional government under which we live. That 
government is a government of “reason,” which Sir 
Edward Coke said is “the life of the law,” and which 
John Galsworthy has pictured as “a majestic edifice, 
sheltering all of us, each stone of which rests on an- 
other.” 
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Washington enroute to New York for his first inauguration, 1789. 


Jackson's first inauguration, 1829; Levee on White House grounds. 
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President Taylor's inauguration, 1849; close-up picture on Capitol steps. 
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Significant, too, is the fact that neither the Consti- 
tution nor any statutory provision specifies which indi- 
vidual or officer shall administer the presidential oath. 
It has been the custom since the beginning of our gov- 
ernment, with few exceptions, for this important func- 
tion to be performed by the Chief Justice. The exist- 
ence of this custom, without legal requirement, suggests 
that “no man is above the law.” Some of the excep- 
tions to the custom suggest that no officer is too lowly 
to perform the law’s highest functions when they hap- 
pen to come within his range of duty. 

The instances when some individual other than the 
Chief Justice has played this important role in less 
formal inaugurals, have usually occurred when men suc- 
ceeded to the presidential office through the death of 
their predecessors. Vice President John Tyler, follow- 
ing the death of President William Henry Harrison, 
was administered the oath of office by William Cranch, 
Chief Judge of the Circuit Court of the District of Co- 
lumbia, April 6, 1841. Vice President Millard Fill- 
more, also, had the oath administered to him by Judge 
Cranch, on July 10, 1850, following the death of Presi- 
dent Zachary Taylor. Vice President Chester A. 
Arthur, upon the death of President James A. Garfield, 
was inducted into office September 20, 1881, the oath 
having been given him by Judge J. R. Brady, of the 
New York Supreme Court at the former’s home in New 
York City. Vice President Theodore Roosevelt, on Sep- 
tember 14, 1901, the same day President Williain 
McKinley died, took his oath in the library of the resi- 
dence of Ansley Wilcox in Buffalo, the oath being 
administered by Judge John R. Hazen, of the United 
States District Court. Vice President Calvin Coolidge 
was sworn into office by lamplight in the mountain 
home of his father, a notary public, who administered 
the oath in the early morning of August 3, 1923, just 
four hours and seventeen minutes after the sudden 
death of President Warren G. Harding in San Fran- 
cisco. All other Presidents, since Washington, have 
received the oath from the Chief Justice of the United 
States Supreme Court. 

The only instance, upon the death of a President, of 
the Chief Justice administering the oath of office to a 
Vice President was that of Andrew Johnson, who suc- 
ceeded to the presidency after the tragic assassination 
of Lincoln. Each of the other Vice Presidents took the 
oath promptly, wherever he happened to be upon the 
death of the President. In this case the oath was ad- 
ministered by Chief Justice Salmon P. Chase, in the 
presence of distinguished guests at the Vice President’s 
rooms in the Kirkwood Hotel in Washington, at 11 
o'clock in the morning, April 15, 1865. 

The induction into office of the first President of the 
United States, April 30, 1789, stands out as one of the 
great events in the constitutional history of the Repub- 
lic; yet the ceremonies were extremely short and sim- 
ple. In contrast to the luxury and splendor with which 
royal office holders were accustomed to receive their 
crowns, George Washington had to borrow $3,000 to 
help defray his expenses from Virginia to New York 
City where he was to receive the oath of office. Yet no 
monarch could have been accorded a more enthusiastic 
reception than Washington received on that journey. 
A fine reproduction of a contemporary print showing 
Washington’s journey in 1789 appears in this article. 
Lucy Salamanca, at present a member of the staff of 
the Library of Congress, has described the event in 
an article published at inauguration time four years 
ago. Through Fredericksburg, Baltimore, Wilmington, 
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Chester, Philadelphia, and on to New York, George 
Washington’s procession was one triumphal march. 
It was marked by special receptions and escorts to State 
lines—escorts who were the most distinguished citizens 
of the communities through which he passed. Triumph- 
al arches spanned the streets of Philadelphia, and under 
these, bare-headed, rode the first President on a mag- 
nificent white horse. Under one of these arches, near 
Gray’s Ferry, Washington was requested to stop, and 
when he did so Miss Angelica Peale came forward and 
placed a laurel wreath upon his head. When he en- 
tered Trenton his pathway was strewn with flowers by 
six charming young ladies, richly dressed, who sang a 
song especially written for the occasion. In New York 
at the ferry stairs, where there were carpetings and 
hangings of crimson, Washington was received by 
Governor Clinton and his staff and by many of his 
old officers in full uniform. He accepted a body- 
guard, remarking, however, that he “needed no other 
bodyguard than the affection of the citizens.” In a 
blue coat, buff waistcoat and buff breeches, he was the 
central figure in the short but imposing line of march 
to Franklin House, where he had established his head- 
quarters. At Washington’s inauguration the next day, 
Chancellor Livingston, discovering that there was no 
Bible in the Federal Building, had to send out in a 
hurry to borrow one from St. John’s Lodge Number 
One. At the time of Washington’s first inauguration 
the Supreme Court had of course not yet been ap- 
pointed, and the oath of office was administered to 
him by Chancellor Livingston. 

On the occasion of Washington’s second inaugura- 
tion, in the hall of the Senate Chamber in Philadelphia, 
in Independence Hall, the oath was administered by 
Associate Justice William Cushing, of the United States 
Supreme Court, in the absence of Chief Justice John 
Jay, who was on a mission to England. The ceremonies 
on that occasion seem to have been much more formal 
and colorful. On the walls of the National Museum 
in Washington there exists a fine old contemporary 
print, showing a reception being held, as a part of the 
inaugural ceremonies, in front of Independence Hall. 
The men are all wearing wigs and are dressed in color- 
ful silk knee breeches, with lace ruffles at their cuffs. 

John Adams, the second President, was the first to 
receive his oath from a Chief Justice of the Supreme 
Court. It is interesting that this honor fell to the lot 
of Chief Justice Oliver Ellsworth, who had drafted 
and was author of the bill to establish the Supreme 
Court. This inauguration took place in the hall of the 
House of Representatives in Philadelphia. 

Except for the gradual increase in the size of the 
military escort, subsequent inaugurals, down to the first 
inaugrration of President Lincoln, were without spe- 
cial distinction in their formalities. As Lincoln stepped 
on the platform in front of the east portico of the Cap- 
itol March 4, 1861, there was sketched behind him a 
significant and dramatic background. The great dome 
of the Capitol, which was being constructed in spite of 
incredible difficulties, was in mid-progress, with a net- 
work of steel ropes and derricks towering high above 
the uncompleted structure. In the midst of the crowd 
which faced the Capitol stood the bronze Goddess of 
Freedom, not yet raised to her pinnacle upon the dome 
of the Capitol. It was a symbolic setting. 

Significant also was an incident that occurred as 
Abraham Lincoln arose to deliver his inaugural ad- 
dress. He looked about for some likely repository for 
his high silk hat. Senator Douglas, of Illinois, who sat 
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close by stepped forward to receive it—the same 
Stephen A. Douglas who had defeated Lincoln in the 
famous senatorial race some years before. Douglas 
held President Lincoln’s hat during the delivery of his 
entire address. Thus did an erstwhile opponent put 
aside any lingering personal prejudice which may have 
existed to serve humbly the representative of a great 
and noble office. 

We are told in the /naugural Tales, by Elizabeth 
Ford that Abraham Lincoln was seldom at a loss for a 
story; and that he told this one on himself about his 
first inauguration, in 1861. On his way to Washington 
with his son, Robert Lincoln, he stopped in Harris- 
burg, Pennsylvania. Before leaving Springfield he had 
written his inaugural message, and the manucript, after 
being carefully edited, had been set in type by his friend, 
the local printer. There were four copies, all entrusted 
to Robert, who carried them in a “grip-sack.” 


“When we reached Harrisburg,” said Lincoln, 
“and had washed up, I asked Robert where the mes- 
sage was and was taken aback by his confession that 
he had let a waiter take the grip-sack. My heart 
went up into my mouth and I started down the 
stairs, where I was told that if a waiter had taken 
the article I should probably find it in the baggage 
room. 

“Hastening there, I saw an immense pile of grip- 
sacks and other baggage and thought that I had dis- 
covered mine. The key fitted—but on opening it there 
was nothing inside but a few paper collars and a 
flask of whisky. Tumbling the baggage right and 
left, in a few minutes I spied my lost treasure and 
in it the important document.” 


At Lincoln’s second inauguration the dome of the 
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Capitol had been completed. The cover of this issue 
of the JourRNAL shows a contemporary photograph of 
Lincoln reading his Inaugural Address, the last para- 
graph of which begins with the immortal words: “With 
malice towards none, with charity for all,” etc. The 
gist of the paragraph is quoted on the “In this Issue” 
page, ante, with appropriate comment about the pic- 
ture. 

In the beginning, the part which law played in in- 
augural affairs was slight; and in a large measure this 
is still true. As a matter of fact, the first statutory 
provision having to do with such events is found in a 
private resolution of January 28, 1881 (21 Stat. 655 
No. 5), which authorized the loan of flags to the in- 
augural committee. Scarcely more important was the 
second statutory provision in a similar connection. It 
provided (25 Stat. 185 c, 392, June 18, 1888) for a 
holiday in the District of Columbia on the day of the 
ceremonies. The first appropriation in connection with 
inaugural ceremonies, curiously enough, was not to de- 
fray expenses of the celebration. It rather provided 
$8,500 for the maintenance of order (25 Stat. 669, c. 153, 
Feb. 13, 1889). The next appropriation, dated March 2, 
1889, was for the modest sum of $3,000, granted to the 
Secretary of the Senate “for expenses of inaugural cere- 
monies” (25 Stat. 978). The Secretary of the Senate 
seems to have been the first one recognized as a sort 
of “Chief of Protocol” for inaugural ceremonies. 

The greatest forward movement, in modern times, 
in the protocol of inaugurations occurred in 1905. Then, 
two precedents were established which really have 
“made” the modern inaugurals. These precedents were 
the creation of a Congressional Committee for inau- 
gurations, and allowing them a fund with which to 
make their efforts effective; and commencement of 





President Pierce’s inauguration, 1853; parade down Pennslyvania Avenue. 
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the practice of having the West Point cadets in attend- 
ance for the parade. Later provision was made to 
include the Naval Cadets. The first appropriation ever 
voted to a Congressional Committee, for defraying 
the expenses of this increasingly important event, 
was. for $7,000, granted January 31, 1905, to the Joint 
Inaugural Committee under 33 Stat. 1280 No. 10. 

Since that date regularly, every four years, ap- 
propriations are voted for defraying expenses of the 
inauguration generally. Such are the small begin- 
nings, from a statutory viewpoint, of this historic occa- 
sion. But a bare recitation of the enabling acts can 
give no impression of the excitement, the color, the 
intense public interest that became, as time went on, 
characteristic accompaniments to the formal acceptance 
of a new Chief Executive. 

This Joint Congressional Committee also is the Com- 
mittee on Arrangements and now is composed of Sena- 
tor M. M. Neely of West Virginia, Chairman, Senator 
Alben W. Barkley of Kentucky, and Senator Charles 
L. McNary of Oregon, on the part of the Senate; the 
House members being Speaker Sam Rayburn, of Texas, 
Representative Robert L. Doughton of North Caro- 
lina and Representative Joseph W. Martin of Massa- 
chusetts. 

The dedication of Washington as the Capital of the 
Nation might be said to have been made by the first 
inauguration of Thomas Jefferson as President of the 
United States on March 4, 1801; since that was the first 
presidential inaugural to take place in the new Capital. 
At twelve o'clock, high noon, on the inaugural day, 
President-elect Jefferson entered the Senate chamber 
and occupied the seat of the Vice President. To the 
right of him, as he delivered his inaugural address, sat 
Vice President Aaron Burr. The oath was adminis- 
tered to Jefferson by Chief Justice Marshall, after 
which the new President retired. 

Jefferson was succeeded, following his second term, 
by James Madison who took his oath of office, amidst 
great excitement and general rejoicing, in a suit of 
American-made clothes. Leaving his house—the site 
of the present Cosmos Club at the corner of H Street 
and Madison Place—under an escort of volunteer cav- 
alry, the President-elect reached the Capitol at noon on 
March 4, 1809. The oath was administered to him in 
the chamber of the House of Representatives by Chief 
Justice Marshalt. That evening there was celebrated a 
brilliant inaugural ball at Long’s Hotel, attended by 
ex-President Jefferson and President Madison, as well 
as by foreign ministers. President Madison also re- 
ceived his oath of office for his second term from Chief 
Justice Marshall. 

The first outdoor inaugural ceremonies were held 
March 4, 1829. The inaugural party attending Presi- 
dent-elect Andrew Jackson proceeded to the east portico 
of the Capitol where, facing a large crowd, Jackson read 
his inaugural address and received the oath of office 
from Chief Justice Marshall. A heavy ship’s cable was 
stretched across the platform to hold back the enthusi- 
astic crowd. A reproduction of a rare contemporary 
print showing the ceremonies on the White House lawn 
at Jackson’s inaugural is given herewith. Jackson’s 
second inaugural was very simple and while there was 
no parade, a large crowd gathered at the Capitol for 
the ceremonies.~ This was the last occasion on which 
Chief Justice Marshall administered the Presidential 
oath—an office he had performed for six Presidents on 
nine different occasions, covering a period of thirty- 
two years. 
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One of the most unfortunate inaugural incidents oc- 
curred just one hundred years ago and had a fatal result 
to President William Henry Harrison, who was the 
first President to die in office. Bareheaded, on a white 
horse, President Harrison on March 4, 1841, rode to 
his inauguration, without an overcoat, although the day 
was bitter cold. As a result he was taken ill and died 
just one month after Chief Justice Taney had admin- 
istered the presidential oath to him. The Presidents, 
since the time of William Henry Harrison, have been 
careful to be properly clothed for the cold weather. 

For many years in current practice, the ceremonies 
connected with presidential oaths of office have taken 
place on a specially constructed platform on the east 
esplanade of the Capitol, in the presence of a distin- 
guished gathering, including the Justices of the Su- 
preme Court, members of the President’s Cabinet, mem- 
bers of the United States Senate and the House of 
Representatives, representatives of the Army, Navy, 
Marine Corps, and Coast Guard, American ambassa- 
dors and ministers, representatives of foreign govern- 
ments, and the Governors of the several States. This 
historic spectacle attracts also a large assemblage of 
American citizens who crowd into the concourse cover- 
ing many acres at the east side of the Capitol grounds. 
Stands erected at the Capitol for this occasion provide 
for distinguished guests, the radio, the press, photog- 
raphers, and the public generally. 

The procession to the inaugural platform, from inside 
the Capitol, is started by the members of the House of 
Representatives, headed by the Speaker of the House 
and the Clerk, and is followed immediately by the 
Members of the United States Senate, headed by the 
President Pro Tempore and the Secretary of the Senate. 
This begins the procession to the platform, which con- 
tinues with the dignitaries of the Government and the 
States being escorted to their positions, and ends when 
the President is escorted by the Congressional Inaug- 
ural Committee to the stand where he takes the oath of 
office and delivers his inaugural address. 

The actual ceremonies for the swearing in of the 
President are short and simple and thoroughly demo- 
cratic in form. The main feature is the taking of the 
Constitutional oath. which is provided by Article IT, 
Section 8, of the Constitution: “I do solemnly swear 
(or affirm) that I will faithfully execute the Office of 
President of the United States to the best of my Ability, 
preserve, protect, and defend the Constitution of the 
United States.” It is significant that this form of oath 
is the only oath specified by the Constitution. 

Following the ceremonies at the Capitol, constituting 
his inauguration, the President returns to the White 
House where, from the “Court of Honor,” he reviews a 
colorful parade, which passes down Pennsylvania Ave- 
nue. Interspersed with bands playing martial music, 
are the units of the military and naval forces of the 
United States, and various groups representative of 
American business, industry, and social organizations. 

These, then, are the ceremonies appurtenant to in- 
ducting a President-elect into the presidential office. 
For those who look beyond the pageantry and ceremony 
to the spirit and meaning of this inspiring event, there 
has taken place the perpetuation of the American way 
of life—a way founded upon the reign of law, which, 
as Woodrow Wilson so fitly said, is “based upon the 
consent of the governed and sustained by the organized 
opinion of mankind.” 
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SOLDIERS’ AND SAILORS’ CIVIL RELIEF ACT OF 1940 





By Howarp CocKRILL 


HE “Soldiers’ and Sailors’ Civil Relief Act of 
[isso (Public—No. 861—76th Congress; U. S. 

C. A., Title 50, Appendix Sections 101 to 165), 
which was approved by the President on October 17, 
1940, is a substantial reenactment of the 1918 Act of 
the same name. When the 1940 National Guard Act 
( Public—No. 96—76th Congress; U. S. C. A., Title 
50, Appendix Sections — to —) and the 1940 Con- 
scription Act (Public—No. 783—76th Congress; U. S. 
C. A., Title 50, Appendix Sections 301 to 318. See 
also U. S. C. A., Title 37, Sections 13a, 14a and 23) 
were passed, there was a section tacked on to each act 
extending the benefits of the 1918 Soldiers’ and Sailors’ 
Civil Relief Act to those inducted into the service, by 
ireference to the title only of the last mentioned act. 
Probably because the 1918 Civil Relief Act expired by 
its own terms six months after the armistice was signed, 
\it was thought wise to redraft the old act and reenact 
it in full, which was done with few changes. 


Purpose 

| The purpose of the 1940 Soldiers’ and Sailors’ Civil 
|Relief Act is to suspend the enforcement of certain 
icivil liabilities of persons in the military service, in 
order that their rights may not be unduly prejudiced 
by reason of their absence from home and business, 
and to enable them to devote their entire energy to the 
National Defense. The act affects persons in practi- 
cally all branches of the military service and certain 
|persons with rights of action or obligations against 
|them, and provides for stays of suits to which persons 
in the military service are parties. It prevents defaults, 
‘relieves against fines and penalties accruing, grants 
rights of stay of execution, attachment and garnish- 
| ment ; limits the right of eviction by landlords, the right 
'to rescind certain contracts of installment sales, and 
| the right to foreclose mortgages when a person in mili- 
|tary service would be affected. Its moratory provi- 
sions are broad, and there are other provisions for 
granting relief from tax sales, protection on life insur- 
ance premiums, homesteads and public lands. 

In construing the 1918 Civil Relief Act, the Supreme 
Court of the United States in the case of Ebert v. 
Poston, 266 U. S. 547, 548 Sup. Ct. 555, 69 L. Ed. 
435, said: 

“The act is so carefully drawn as to leave little room 
for conjecture. It deals with a single subject, and does 
so comprehensively, systematically, and in detail... . 
Such care and particularity in treatment preclude expan- 
sion of the act to include transactions supposed to be 
within its spirit, but which do not fall within any of 
its provisions. 

The 1940 Act will no doubt receive a liberal con- 
struction as to those situations falling within its pro- 
visions, Under a similar statute it has been held that: 

“A statute of this nature should be liberally construed 
in favor of the rights of the man engaged in military 
service, absorbed by the exacting duties required of him, 
and unable to give attention to matters of private busi- 
ness.” Clark v. Mechanics’ American Nat. Bank (C. C. 
A. 8th, 1922), 282 F. 589. 

History 

Despite the recent date of enactment, the 1940 Act 

is not a newly conceived meaure. As stated before, its 
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immediate history is found in its predecessor, the “Sol- 
diers’ and Sailors’ Civil Relief Act of 1918,” but the 
idea is much older than that. War moratory statutes 
designed to protect the rights of soldiers date back as 
far as 1794 when South Carolina adopted a statute 
prohibiting any civil officer from serving process on one 
obliged to bear arms. In 1822 Pennsylvania adopted 
a similar act exempting militiamen from civil process. 
(Pa. Acts, April 2, 1822.) Before Texas was admit- 
ted to the Union, it passed a territorial statute in 1836 
protecting the rights of soldiers, and during the Mex- 
ican War Missouri suspended service of process on 
volunteers until after they had returned home (Sess. 
Acts 1846-7, P. 109). The Civil War saw the enact- 
ment of many such statutes, both by the States and 
by Congress, and at the time of the First World War 
several moratory statutes were passed. [Civil War: 
Acts Ala., Dec. 10, 1861, sec. 5; Acts Ark., Dec. 1, 
1862; Acts Fla., Dec. 13, 1861; Acts Ga. 1861 (Pamph. 
Acts, p. 59); Acts Ill, May 3, 1861 (Sess. Act 26) ; 
Laws of Iowa, 1862, c. 109, sec. 1; Acts Ky., 1861; 
Mo. Sess. Acts, Mar. 15, 1861; Acts N. C., May 11, 
1861; Paschal’s Digest (Tex.), art. 5125 (Act Dec. 7, 
1861) ; Wis. Gen. Laws 1861, p. 334. World War I: 
40 Stat. 440, 50 USCA, App. Sec. 101; Sp. Laws 
N. D. 1918, Chap. 10; Acts Oregon 1917, c. 275, 
sec. 1; Pa. P. L. 80, Apr. 9, 1915, sec. 60; Laws S. D. 
1918, chap. 55.] 
Validity 

Generally, the moratory statutes enacted by the 
states staying actions against persons in the military 
service for a definite and reasonable time have been 
held not to impair the obligation of a contract on the 
theory that only the remedy is affected. McCormick v. 
Rusch (1863) 15 Towa 128, 83 Am. Dec. 401; Johnson 
v. Higgins (1861) 3 Met. (Ky.) 566; Edmondson v. 
Ferguson (1848) 11 Mo. 344; Pierrard v. Hoch (Or., 
1919), 184 Pac. 494; Breitenbach v. Bush (1863), 
44 Pa. 313, 84 Am. Dec. 442. 

The Federal moratory acts passed for the benefit of 
those in the military service are sustained on the war 
power given to Congress by the Constitution, which 
reads substantially as follows: 


“The Congress shall have power . . . to declare war 
... to raise and support armies . . . to provide and main- 
tain a navy ... to make rules for the government and 
regulation of the land and naval forces; .. . and to make 
all laws which shall be necessary and proper for carry- 
ing into execution the foregoing powers .. .” United 
States Constitution, sec. 8, art. 1. 


The case of Stewart v. Kahn, 11 Wall. 493, 20 L. 
Ed. 176, construed the validity of an Act of Congress 
of 1864 which stayed limitations of actions during the 
Civil War. The Court said: 


“The Act thus construed, it is ar 
ranted by the Constitution of the 
therefore, void. 

The power to pass it is necessarily implied from the 
powers to make war and suppress insurrections. It is a 
beneficent exercise of this authority. It only applies 


, is not war- 
nited States and, 
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coercively the principle of the law of nations, which 

ought to work the same results in the courts of the re- 

bellious States, without the intervention of this enact- 
ment.” iG 

Passing upon the same act, the Court approved the 
above holding in the case of Mayfield v. Richards, 115 
U. S. 137, 29 L. Ed. 334, saying: 

“The question thus raised was expressly decided by 
this Court in the case of Stewart v. Kahn, 11 Wall. 493 
(78 U. S., bk. 20, L. Ed. 176), where it was held that 
. .. thus construed the Act was constitutional. We are 
satisfied with the judgment of the court in that case, and 
are unwilling to question or re-examine it.” 

The holding of Stewart v. Kahn, supra, was again 
cited and approved in Brown v. Walker, 161 U. S. 591, 
40 L. Ed. 819. 

The only opportunity which the Supreme Court of 
the United States had to pass on the Federal Civil 
Relief Act of 1918 was Ebert v. Poston, supra, 266 
U. S. 547,45 Sup. Ct. 188, 69 L. Ed. 435, where it 
was expressly stated that the constitutional questions 
had not been urged. The Circuit Court of Appeals for 
the Eighth Circuit, however, in passing on the Act of 
1918 in the case of Clark v. Mechanics’ American Nat. 
Bank, supra, 282 Fed. 589, held the Act to be consti- 
tutional on authority of Stewart v. Kahn, supra, and 
Erickson v. Macy, 231 N. Y. 86, 131 N. E. 744, 16 
A. L. R. 1322. In the case of Pierrard v. Hoch (Ore., 
1920), 191 Pac. 328, the Court said: 

“It would therefore appear, as declared in substance 
in the preamble, that this legislation is a legitimate func- 
tion of Congress under its power to declare war and to 
mdintain armies, to enact laws designed to protect its 
soldiers and sailors engaged in the prosecution of war, 
and thus to maintain the morale of its armies.” 

Accord: Konke v. State, 170 N. W. 715 (Wis. 1919) ; 
Hoffman v. Charlestown Five Cent Savings Bank, 121 
N. E. 15 (Mass. 1918). 

Since the 1918 Act was thus sustained as being a 
valid exercise of the war power, the only other ques- 
tion as to the general validity of the 1940 Act would 
be the authority of Congress to exercise a war power 
during peacetime, when the United States is not offi- 
cially in a state of war. The case of Stewart v. Kahn, 
supra, 20 L. Ed. 176, held that Congress was justified 
in exercising the war power after the official conclusion 
of the war between the states. In that connection 
the Court said: 

“Tn the latter case the power is not limited to victories 
in the field and the dispersion of the insurgent forces. It 
carries with it inherently the power to guard against the 
immediate renewal of the conflict, and to remedy the 
evils which have arisen from its rise and progress.” 

Conversely, it seems reasonable to assume that Congress 
may anticipate the possibility of war and pass an act 
in aid of the National Defense. In passing on a peace- 
time emergency measure enacted by the Legislature of 
Minnesota, Mr. Chief Justice Hughes sounded this 
thought by way of dictum, in the famous case of Home 
Building & Loan Ass'n. v. Blaisdell, 290 U. S. 398, 
54 Sup. Ct. 231, 78 L. Ed. 413, 88 A. L. R. 1481, 
saying : 

“Thus, the war power of the Federal Government is 
not created by the emergency of war, but it is a power 
given to meet that emergency. It is a power to wage war 
successfully and thus it permits the harnessing of the 
entire energies of the people in a supreme cooperative 
effort to preserve the nation.” 


Power of Congress Over State Procedure 


On the question of the power of Congress to regulate 
the procedure of the state courts by such an act as that 
in question, the decisions have uniformly held that such 
legislation is valid by reason of the paramount Federal 
authority vested in Congress by Article 6 of the Con- 
stitution, which reads: 

“This Constitution, and the laws of the United States 
which shall be made in pursuance thereof; and all trea- 
ties made, or which shall be made, under the authority of 
the United States, shall be the supreme law of the land; 
and the judges in every state shall be bound thereby, any- 
thing in the Constitution or laws of any state to the 
contrary notwithstanding.” 

The case of Stewart v. Kahn, supra, passed upon this 
exact question, concluding : 

“The judicial anomaly would be presented of one rule 
of property in the Federal Courts, and another and a dif- 
ferent one in the courts of the State; and the debts could 
be recovered in the former which would be barred in the 
latter. This would be contrary to the uniform spirit of 
the national jurisprudence from the adoption of the 
Judiciary Act of 1789 down to the present time.” 

And as above pointed out, this holding was reaffirmed 
in the case of Mayfield v. Richards, supra, 20 L. Ed. 
334, where the Court said: 

“The question thus raised was expressly decided by 
this court in the case of Stewart v. Kahn, 20 L. Ed. 176, 
where it was held that the act applied in cases in the 
courts of the states as well as of the United States, and 
that thus construed the act was constitutional. We are 
satisfed with the judgment of the court in that case, and 
are unwilling to question or re-examine it.” 

The state courts having occasion to pass on this ques- 
tion have held accordingly. Riordan v. Zube (Cal. 
1921), 195 Pac. 65; Pierrard v. Hoch, supra (Ore. 
1920), 191 Pac. 328; Keuhn v. Neugegauer (Tex. 
Civ. App. 1919), 216, S. W. 259. 

“Upon a reading of the whole act under consideration, 
it clearly appears that the benefit extended to soldiers 
and sailors . . . was intended to apply to actions in state 
courts as well as those in federal courts, and from the 
authorities above quoted there can be no question but 
that Congress had power to pass said Act, and that it 
applies to state courts... .” Bell v. Baker (Tex. 1924), 
260 S. W. 158. 

Conclusion 

Additional authority for the validity of the “Soldiers’ 
and Sailors’ Civil Relief Act of 1940” may be found by 
analogy to the peacetime emergency measures enacted 
by the various state legislatures during the recent de- 
pression ; to the celebrated Rent Cases sustained by the 
United States Supreme Court (Block v. Hirsh, 256 
U. S. 135, 41 Sup. Ct. 458, 65 L. Ed. 865, 16 A. L. R. 
165; Marcus Brown Holding Co. v. Feldman, 256 
U. S. 170, 41 Sup. Ct. 465, 65 L. Ed. 877); and by 
analogy to the National Recovery Act cases. As to the 
question of the reasonableness of the 1940 Act, the 
court would be amply fortified with such cases as Home 
Building & Loan Assn. v. Blaisdell, supra. 

Without regard to the liberal trend of legal thought 
which has been developing during the last decade, it 
appears, therefore, that the 1940 Act can easily be sus- 
tained as valid in its entirety on authority of the older 
cases, being in the exercise of the war power and the 
paramount federal authority of Congress over the 
States, 
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BOOK REVIEWS 





RGANIZATION OF COURTS, by Roscoe 
O Pound. Judicial Administration Series. 1940. 
Boston: Little, Brown & Co. Pp. IX, 322—This 
volume presents a concise review of the history and 
development of the Anglo-American juridical system. 
It is fortunate for bench and bar ‘that this important 
work was confided to the American pioneer and still 
outstanding authority in the subject, Roscoe Pound, 
Dean Emeritus of the Harvard Law School. As early 
as 1906 Dean Pound pointed out the significance of 
this question in a paper read before the American Bar 
Association, and in 1910 more extensively formulated 
his views in his report for the special committee of the 
Association to suggest remedies and formulate proposed 
laws to prevent delay and unnecessary cost in the 
administration of justice. 

The book opens with an excellent résumé 
English model. There follows a comparatively inten- 
sive presentation of our colonial courts in the seven- 
teenth and eighteenth centuries, beginning with New 
England and following down the Atlantic Coast. The 
characteristic feature of the seventeenth century colonial 
courts is shown to be want of differentiation of the 
powers of government, the legislatures commonly ex- 
ercising legislative, judicial and administrative powers ; 
it was not until the end of the century that we see the 
beginnings of the separation of the judicial from legis- 
lative and administrative functions. The colonial devel- 
opment is then traced through the eighteenth century, 
and a significant contribution to the genesis of our 
constitutional doctrine of judicial review of legislation 
is attributed to the provisions in the royal charters that 
laws and decisions in the Colonies must conform to the 
law of England, safeguarded by right of ultimate review 
by king and council sitting in the motherland. 

Many may be surprised at the author’s statement 
that as early as the eighteenth century were sowed the 
seeds of many abuses which persisted into and even 
beyond the nineteenth century. Among these were 
successive appeals, multiplicity of local courts with rigid 
legislative jurisdictional limitations, legislative fixing of 
time and place of holding courts, thus requiring them 
to be held and terminated irrespective of the state of 
the docket, and legislative regulation of minutiae of 
judicial administrative detail. The needs of a new 
country of great distances and primitive means of 
transportation dictated a departure from the English 
circuit system in favor of decentralization, thus multi- 
plying local courts to provide a more readily accessible 
justice. 

The development of the federal and state courts dur- 
ing and following the American Revolution is divided 
into four general periods in as many chapters: (1) The 
formative period from the beginning of the federal and 
respective state governments down to the Civil War; 
(2) the types of the judicial organization in the newer 
states after that internecine conflict; (3) a survey of 
progress in judicial organization from the Civil War 
to 1900; and (4) a résumé of the defects of the nine- 
teenth century organization and a recital of the twen- 
tieth century efforts toward improvement. 

A common plan discussing the unfolding court or- 
ganization from the highest to the lowest courts is 
followed for each period. In basic outline this extends 


of the 


from the court of ultimate review through the courts 
of general jurisdiction of first instance, courts of special 
jurisdiction such as those of equity, criminal, or probate 
jurisdiction, city or town and other local courts, down 
to the courts for small causes. 

The real beginnings of improvement in American 
court organization are attributed to the repercussions 
of the English Judicature Acts of 1873 and 1875 which 
provided for a unified Supreme Court of Judicature 
consisting of a Court of Appeal and a High Court of 
Justice, the latter subdivided into the well-known divi- 
sions. The California Constitution of 1879 is cited 
as one of the first to reflect this influence. 

The chapter on progress in judicial organization de- 
picts the many, and, from the author’s viewpoint, 
largely unsuccessful attempts to overcome the defects 
of the nineteenth century type of organization, partic- 
ularly the increasing arrears in the work of the courts. 
At first, the simple expedient of trying to catch up 
with arrears by setting up new courts, particularly .in 
large cities, or by creating new circuits or districts and 
adding judges to courts already established, was tried, 
but in spite of these efforts a general condition of 
arrears in the highest courts, national and state, became 
more acute in the last quarter of the century. Three 
solutions were resorted to: (1) Having the appellate 
courts sit in departments or divisions or creating spe- 
cial courts of commissioners to aid the highest court 
in clearing its docket; (2) the introduction of inter- 
mediate appellate courts with limitation on the highest 
court’s review of certain types of cases, at best bv 
certiorari; (3) calling in judges from courts of general 
jurisdiction of first instance as the exigencies of appel- 
late dockets required, or naming commissioners to sit 
with the appellate courts to aid in clearing up arrears. 
Dean Pound himself participated in the first type of 
solution when he sat on the Supreme Court Commission 
in Nebraska, 1901-1903, and thus had a first-hand 
opportunity to evaluate its success. 

In enumerating the defects of the nineteenth century 
system as it was passed on to the twentieth century, 
in addition to the general defects previously mentioned, 
emphasis is placed on rotation of judges, “piecemeal 
handling of single controversies simultaneously in dif- 
ferent courts, and general want of codperation between 
court and court and judge and judge in the same court 
for want of any real administrative head.” In criticism 
of the evil of piecemeal handling of single controversies 
hy different courts or administrative bodies, the author 
cites his experience as a member of the National Com- 
mission on Law Observance and Enforcement where 
he attributes much of the failure of the National Pro- 
hibition Act to want of codperation between the inves- 
tigating and prosecuting agencies in the same locality. 

Among the most serious of the nineteenth century 
defects is listed the unsolved problem of small causes. 
This is attributed in part to the too long survival of 
pioneer tribunals for an agrarian community in crowded 
centers of population, and also to the absorption of the 
nineteenth century with the work of the appellate courts 
in developing the law to meet the needs. of a new and 
rapidly growing country. The author warns that today 
application and enforcement is the life of the law and 
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this, rather than the abstract content of legal precepts, 
must be the chief object of progress. 

The crux of the book is contained in the final chapter 
which summarizes the principles that should guide our 
modern court organization and suggests what that or- 
ganization might be. “The controlling ideas should be 
unification, flexibility, conservation of judicial power, 
and res nsibility,” urges Dean Pound. He recom- 
mends that this be done by a system of judicial admin- 
istration of justice through rules of court formulated 
with the aid of a judicial council rather than by the old 
discredited methods of constitutional provision and con- 
tinual legislative tinkering. The conservation of public 
funds expended in the administration of justice is shown 
to be one of the most significant underlying principles 
of the new order: “There are so many demands press- 
ing upon the government for expenditure of public 
money that so costly a mechanism as the system of 
courts cannot justify needless and expensive duplica- 
tions and archaic business methods.” 

The final contribution of the work is the general plan 
of organization recommended. This calls for a “min- 
istry of justice” as a distinct department of the state 
government, the juridic section of which is to be orga- 
nized as follows: 

THE COURT OF JUSTICE—a state-wide com- 
prehensive court headed by the chief justice of the 
state who shall exercise supervisory judicial and admin- 
istrative functions over the entire state system of jus- 
tice. This shall consist of three main branches: 

1, The Supreme Court, a single ultimate court of 
appeal presided over by a chief justice and associate 
justices with power to sit in divisions. Apropos of the 
current agitation concerning the Walter-Logan Bill in 
Congress, it is recommended that it may be advisable 
to erect a special division of this court to deal with 
administrative appeals but without substituting the dis- 
cretion of the court for that of the administrative 
agency. 

2. The Superior Court of state-wide general juris- 
diction of first instance for all cases, civil and criminal, 
above the grade of small causes, and with provision 
for regional or local appellate terms. 

3. The County Court, a unified system under the 
headship of a chief justice, aided perhaps in the larger 
states by regional presiding justices. This branch might 
include unified municipal courts in large cities with 
power by rules to provide for juvenile, family, domestic 
relations and small cause divisions as needed. 

Stressed as highly beneficial by-products of such a 
unified court organization are: (1) the possibility of 
securing reliable and intelligently organized statistics 
of the administration of justice throughout the juris- 
diction as a means to greater efficiency; (2) the solu- 
tion of the burdensome multiplication of reports by 
elimination of intermediate appellate courts and by con- 
fiding the selecting and reporting of decisions to a com- 
petent body representative of bench and kar; and (3) 
the organization of the courts’ clerical and detailed 
non-judicial business now handled by clerks of court 
into three branches, corresponding to the major judicial 
divisions, with a general director and subordinate direc- 
tors for each branch, thus integrating it into the unified 
court system. 

Implicit in Dean Pound’s proposed department or 
“ministry of justice” is a working trinity composed of 
the unified court, a judicial council, and an integrated 
bar. The last-mentioned element envisages all lawyers 
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becoming officers of the comprehensive court in fact 
rather than merely in theory. It is to be regretted that 
this volume does not contain a short chapter devoted 
to each of these related departments of the “ministry 
of justice,” thus rounding out the picture to those un- 
familiar with recent movements in this field so valiantly 
initiated and supported by the American Judicature 
Society. 

Those interested in following the history of a par- 
ticular state will find the exceptionally comprehensive 
index well-nigh indispensable. The extensive bibliog- 
raphy should also prove helpful. 

Cornell Law School. GerorGE J. THOMPSON. 


Contempt by Publication: the Law of Trial by News- 
paper, by Harold W. Sullivan. 1940. Privately printed. 
Pp. XVI, 208.—Mr. Sullivan, a Boston lawyer and for- 
mer professor of international law, appears to have had 
considerable journalistic experience, and his book, writ- 
ten with much heat and indignation, was no doubt sug- 
gested in part by that experience. He must have been 
outraged on many occasions by the vulgarities and bru- 
talities of what we call the yellow press, the reckless 
invasion of privacy and the exploitation of scandals and 
family secrets by greed and sensationalism. His book 
is a vigorous protest against those discreditable prac- 
tices. 

It surveys the law of contempt by publication with 
reference to adjudicated cases on the subject in all Eng- 
lish-speaking jurisdictions. It traces the development 
of the law of contempt, notes the judicial abuses of 
the law, and dwells on the strange failure of the Amer- 
ican courts—and prosecutors—to apply the law in the 
field where the gravest evils have become familiar daily 
routine and tolerated practices. 

Trial by newspapers, says Mr. Sullivan truly, is a 
shabby form of jury-tampering, yet many of our re- 
spectable newspapers try criminal and civil cases with- 
out the slightest regard for the principles of justice and 
the rights of the accused or the parties to lawsuits. 
Constitutional guaranties are trampled under foot; re- 
porters, headline-writers, editors and publishers claim 
the privilege of giving their readers “all the news,” and 
under that pretext they comment freely on the evidence. 
pass judgment on witnesses, produce photographs and 
cartoons, reflect upon counsel and even upon the pre- 
siding judge. They indulge in sarcasm, dramatize trial 
incidents, describe the attitudes of the jurors. In short, 
they try the case and all but dictate the verdict. 

The flagrant impropriety of all this needs no em- 
phasizing. Why do we permit it? In Great Britain 
no such practices have been allowed to grow up. The 
courts deal promptly with the few who venture to 
“Americanize” their newspapers. Public opinion backs 
the courts earnestly, and offenses are rare. When thev 
occur, the punishment is deterrent. 

In one notorious case, the British court declared that 
the press enjoys neither more nor less liberty than the 
humblest subject of the crown. The same principle is 
understood to underlie American law of contempt by 
publication, but it is honored in the general breach, 
habit and custom having sanctioned odious and immoral 
practices. 

Mr. Sullivan urges a nation-wide return to sound 
ideas and to a crusade against trial by newspapers. He 
is not very confident of success, however. Elective 
judges, he thinks, are not likely to ‘offend the big papers, 
and the public is too apathetic, and too fond of salacious 
and piquant gossip, to care. He may be right. In some 
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communities, though, courageous action by judges and 
the bar would probably command the approval of the 
intelligent laity and of influential civic and professional 
organizations. Why not put this belief to a test? 
Victor S. YARROs. 

Chicago. 

The Protection of American Export Trade, by 
Francis B. Sayre. 1940. University of Chicago Press. 
Pp. xi, 93—This brief volume presents the Green 
Memorial Lectures delivered at Westminster College, 
Missouri, by the then Assistant Secretary of State, 
Francis B. Sayre. In less than a hundred pages the 
book surveys the growth of protectionism in the United 
States, the background and history of the Trade Agree- 
ments Act of 1934, and the beneficial results of the 
operation of that Act. 

A substantial portion of the lectures is aimed at re- 
futing the familiar arguments against the trade-agree- 
ments program, e.g. the argument that lowering tariffs 
through this program discourages exports and increases 
imports to the injury of American industry, labor, and 
agriculture. Mr. Sayre points out, among other things, 
that if, by a stimulation of total trade and purchasing 
power through lowering trade barriers, a domestic pro- 
ducer’s total market is enlarged, this is obviously de- 
sirable even though he may in some cases supply (as 
against competing imports) a slightly smaller percent- 
age of the domestic market than he did before. The 
author also observes that we still export to countries 
with low standards of living, and continually undersell 
many of their products in the markets of third coun- 
tries due to our low labor cost per unit of output; and 
that in fact wages in this country are higher in indus- 
tries with low tariffs than in those with high tariffs. 

One of the interesting facts which the volume re- 
minds us of is that before, and even during, the trade- 
agreements program, devices were used to obtain the 
same results as high tariffs, but masquerading under 
another name. Examples were excessive “excise taxes” 
on certain imported articles, or on the first domestic 
processing of an imported article; or unwarrantably 
extreme sanitary regulations for imported plants or 
meat. 

On the constitutional issue which recently exercised 
Congressional opponents of the trade-agreements pro- 
gram, Mr. Sayre has little to say beyond the simple 
affirmation of the validity, under constitutional law and 
international law, of agreements made by the executive 
without Senate approval. He also observes that past 
experience under secs. 3 and 4 of the Dingley Tariff 
Act of 1897 demonstrated the superior efficiency of ex- 
ecutive agreements over treaties in getting things done. 

Reconsideration of the trade-agreements program in 
the light of German barter techniques has become a 
prominent controversial issue. Mr. Sayre vigorously 
asserts that new European methods make even stronger 
the necessity for America’s preservation of the anti- 
trade barrier philosophy of its present program. 

SAMUEL MERMIN. 

Washington, D. C. 


The Dallas Bar Speaks—1939 (fourth annual vol- 
ume). 1940. Dallas, Texas: Wilkinson Printing Co. 
Pp. xxii, 336.—The Bar Association of Dallas, Texas, 
is again to be commended for this latest addition to a 
notable series of addresses delivered at its meetings 
held during the year. Yet the current volume in this 
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series is more than a compilation of outstanding ad- 
dresses on subjects of genuine interest and practical 
value to the lawyer. 

The Dallas Bar Speaks has become a model for treat- 
ment of the annual proceedings of a bar association. 
Reports of its various committees have been condensed 
and knit together in a narrative account of an active 
city bar association that is carrying on an extensive 
program in many fields of public and professional 
weltare. 

Reading these summaries, it is not difficult to ap- 
preciate tne esprit de corps that motivates the mem- 
bers of the Dallas bar and explains their intense pride, 
loyalty and interest in the work of their bar associa- 
tion. This catalogue of organized bar activities pro- 
vides a convenient and helpful handbook for officers 
of other bar associations in the planning of effective 
programs for their own organizations. 

The current edition has added interest to members 
of the American Bar Association in the fine and sym- 
pathetic tribute by Homer R. Mitchell on the occasion 
of the presentation of a portrait of Harry P. Lawther, 
colorful, beloved, and widely-known figure in national 
bar activities. The remarks of Judge Lawther, him- 
self, on the occasion of his birthday, published else- 
where in the volume, round out the verbal portrait of 
this genial, lovable gentleman of the Texas and Ameri- 
can bars. 

Other addresses included in the volume maintain 
the excellent standards that in previous years have 
brought to the Bar Association of Dallas, Texas, the 
well-deserved recognition of the American Bar As- 
sociation Award of Merit. Without attempting to 
detract from the fine work done elsewhere in the state 
of Texas, it is not improbable that the example set by 
the Dallas bar had much to do with stimulating the 
activities that led to the bestowing of the Award of 
Merit this year to the State Bar ot Texas. 

CHARLES B, STEPHENS, 

Springfield, Illinois. 


Law Office Secretary's Manual, by John J. Antus. 
1940. Prentice-Hall. New York: Pp. 343—This book 
has accomplished its stated purpose: to familiarize the 
new law office secretary with the nature of her duties, 
legal terms and proceedings, thus serving to anticipate 
many of the questions which will arise in her mind when 
first encountering the routine steps in a busy law office. 
It provides her with a considerable fund of material 
intended to relieve the lawyer of the necessity for ex- 
plaining how to draw up many of the papers in the 
ordinary law case. Incidental to this there is an explana- 
tion of the order of steps to be taken and the reasons 
for them. With this book at hand she will be able to 
follow the course of a case with intelligence and inter- 
est, having her important part in the preparation of the 
records, with a clear grasp of each step as the case 
progresses, 

While the examples of procedure are taken, for the 
most part, from New York practice, it is believed that 
a short review of these by the lawyer-employer will 
enable him to point out any significant deviations from 
his own practice. 

To the manager of the law office having more than 
occasional need for new stenographers, it is suggested 
that this book be directed to the special attention of 
his favorite employment agency. 

EpitH MITCHELL. 

Chicago. 








28 AMERICAN Bar ASSOCIATION JOURNAL 


AMERICAN BAR ASSOCIATION 
JOVRNAL 








BOARD OF EDITORS 


Epcar B. Totman, Editor-in-Chief............... Chicago, II. 
Jacos M. Lasuty, President of Association....St. Louis, Mo. 
Tuomas B. Gay, Chairman House of Delegates.Richmond, Va. 


GORMEE TE, OWEN oe a 6a io vc ccs cecs's Los Angeles, Cal. 
SE UE IONE ys cin bg Foceks os sus ccncemaresed Chicago, Iil. 
Watter P. ARMSTRONG..............0.-0000% Memphis, Tenn. 
POMMNNE Gis IONS civ veccdccccensocscckas New York City 
IE A kod a 500508 0s an scenescvesés Madison, Wis. 


MANAGING EDITOR 
Urpan A, Lavery, 1140 N. Dearborn St......... Chicago, IIl. 








A HAPPY NEW YEAR 


The Journal herewith extends to all its read- 
ers its cordial greetings of the season and its 
best wishes for a Happy New Year. 

Happiness comes not only from what we re- 
ceive and enjoy but also from what we give, 
and what others thereby enjoy because of us. 

The lawyer’s best gift to his community, to 
his state and nation, and to the world, is and 
always will be the gift of Justice. 

All of us need strength of heart for what 
we must do in the coming year in the defense of 
Justice and the defeat of injustice. 

To that great source from which men in all 
ages have gained a strength beyond their own, 
we address this supplication: 

“Grant us grace fearlessly to contend against 
evil, and to make no peace with oppression; and, 
that we may reverently use our freedom, help us 
to employ it in the maintenance of justice among 
men and nations.” 

May we not hope that this quotation from 
the “Book of Common Prayer” will be a part 
of every lawyer’s prayer, as he looks forward 
to the uncertainties and the exacting demands 
of the coming year? 


ABA MEMBERS IN THE SERVICE 


In nearly every state in the Union, members 
of the association are already in service or 
instantly available on call, through their mem- 
bership in» the National Guard or the Naval 
Reserve. Many others have already volun- 
teered and have entered the Army and Navy. 
A still larger number of our younger member- 
ship have been inducted, or will be inducted into 
the service under the Selective Training and 
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Service Act. We salute them one and all. They 
are making a sacrifice for which they deserve 
their country’s gratitude. Those members who 
served in the Great War, and those who served 
in the Spanish American War, will be inclined 
to say—‘“‘It did us good; and it will do good 
for those who go in 1940-41.” 

The Association recognizes its obligation to 
these men and recognizes the sacrifice which 
they are making. The Board of Governors has 
therefore adopted the following resolution, 
which the JoURNAL is glad to put of record: 

“RESOLVED, That the American Bar 

Association shall extend the benefits of mem- 

bership, without payment of dues, to all its 

members entering the Military Service of the 

United States, for the entire period they are 

in active service during the present national 

emergency.” 


ERIE RAILROAD CASE 


Monday, December 9, 1940, the Supreme 
Court of the United States filed three opinions 
which demonstrate the broad scope of the 
doctrine announced in the Erie Railroad case. 
(304 U. S. 64.) 

After the decision of that case there had 
been no doubt that the decision of the highest 
court of a state was conclusive evidence of 
the law of that state when the question so de- 
cided arose in a federal court in an action 
between citizens of different states. 

There were however some who entertained 
doubts as to the effect to be given in the fed- 
eral courts to decisions of state intermediate 
courts of review and of state nisi prius courts. 

Three cases are reviewed in this issue, in 
which those doubts had been entertained, and 
in which certain of the circuit courts of the 
United States had declined to accept the deci- 
sions of state appellate courts and of state nisi 
prius courts. These three cases were recently 
brought to the Supreme Court of the United 
States by certiorari, and in each instance the 
decision of the original and intermediate courts 
of the state were held to be evidence of state 
law in the absence of a contrary decision and 
until reversed by a higher state court or super- 
seded by a later state decision of higher 
authority. 

There remains a part of the field still not 
explicitly covered, but the course of reasoning 
on which rested the unanimous opinion of the 
Supreme Court of the United States, leaves 
rather clear intimation that in the absence of 
any evidence of the law of the state in the form 
of court decisions, the federal courts would 
ascertain that law from other sources, and 
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would apply it so that there should not be one 
law for the great body of its citizens in.the 
courts of the state and another law for those 
of citizenship were able to bring the same ques- 
tion to a federal court. 

There is a plain intimation by Mr. Justice 
Stone in one of these cases that there are other 
evidences of law than the decisions of courts. 
Perhaps the fair deduction is that the federal 
court should seek to discover state law in the 
absence of state court decisions, in the same 
way that the state tribunals would themselves 
seek to discover that law. 

Of equal significance is the decision of the 
court in another case reviewed in this issue 
which does not mention the Erte Railroad 
case or the “Rule of Decisions” statute. 
Mr. Justice McReynolds in Kloeb v. Armour 
resolutely applied federal law to questions 
of the right of remandment by the federal 
district court of a case removed to that court 
from a state court, notwithstanding the fact 
that the Supreme Court of the state had de- 
cided in that case that it had been properly 
removed to the federal court. From that de- 
cision comes an important corollary to the doc- 
trine of the Erie Railroad case, namely, that 
where federal law is involved, the declarations 
of the state courts are not binding in the courts 
of the United States. This important limita- 
tion on the scope of the doctrine of the Erie 
Railroad case, ought to go a long way to clear 
up the misunderstanding entertained by some, 
as to the effect of state procedural law in the 
federal courts. 


THE FIFTY-THOUSAND GOAL 

The January issue of the JOURNAL goes to 
32,054 members. There are about 1000 
others, including non-member subscribers, ex- 
changes, law libraries, law students, etc. It is 
interesting to note that twenty years ago, in 
December, 1920, (in the fourth issue of the 
JouRNAL in its present monthly form), there 
appeared an editorial as follows: 


MEMBERSHIP 


This issue of the JouRNAL goes to 12,106 members 
—not to mention exchanges and others who receive 
it for various reasons. This is the largest member- 
ship in the history of the Association, but there is no 
reason why it should not be increased to double that 
number within a comparatively brief period. It all 
depends on the individual members. 

Perhaps the main difficulty with the individual 
member is that he thinks in too large numbers. He 
understands, as he was told at the last annual meet- 
ing of the Association, that ten, fifteen or perhaps fifty 
thousand new members are wanted. The mere mag- 
nitude of such a plan tends to dwarf his idea of the 
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importance of individual effort. It clearly seems 
something that must be engineered, directed, “put 
over,” as the saying goes, by some very large official 
agency. Now the simple fact is that, no matter how 
large the plan may be, his part in it is as simple as 
it is important. All he has to do is to get one or more 
of the legal brethren he comes in contact with day 
by day to join the organization. He need lose no 
time or effort in doing it. He may make the sugges- 
tion, or argument, as casually as he pleases, under 
the most casual conditions. If some of his acquain- 
tances are not receptive, some others are pretty sure 
to be. 

There are today-approximately 170,000 law- 
yers in the United States. The appeal for new 
members, printed in 1920, is as good today as it 
was then. The suggested goal of 50,000 mem- 
bers of the ABA is now not a thing to be 
dreamed about. That goal will shortly be 
achieved. It will be achieved more quickly if 
our present members follow the simple but 
effective course suggested in the editorial of 
1920. 


FEDERAL RULE 50 (b) 


Mr. Justice Roberts has expounded so clearly 
the federal rule on reservation of motions for 
judgment, motions for judgment notwith- 
standing the verdict, and alternative motions 
for new trials, that there seems little likelihood 
hereafter of any misunderstanding of those 
time-saving expedients. 

Every lawyer who has the responsibility of 
litigation in the courts of the United States and 
in the courts of those states where that prac- 
tice is in force will read with interest the re- 
view, in this issue, of Montgomery Ward v. 
Duncan, and when the full text of the opinion 
becomes available should read and study 
that also. 


ARTICLES IN THE JOURNAL 


As it is the policy of the Journat to provide, 
within practicable limits of space, a forum for the free 
expression of the views of members of the Association 
on matters of importance to the profession and the 
public, and as a wide range of opinion elicits a repre- 
sentative expression of the varying views, the Associa- 
tion and the Board of Editors of its JourNAL assume 
no responsibility for the views stated in signed articles, 
beyond expressing by the fact of publication a judg- 
ment that the contents of the article merit consideration 
by our readers. 

Editorially the JouRNAL supports the policies and 
objectives of the Association as from time to time duly 
determined. The views expressed are not necessarily 
those of each member of the Board of Editors. 








REVIEW OF RECENT SUPREME COURT DECISIONS 





By Epcar Bronson ToLMAN* 


Statute of Limitations—Laches—Binding Effect in 
a Federal Court of Decision of State Intermediate 
Court of Appeal 


Under the doctrine of the Erie Railroad Company case 
the decision of an intermediate Appellate Court of Ohio 
that a demand is a prerequisite to an action to annul an 
unlawful transfer of corporate stock, is binding when that 
question arises in a Federal Court in Ohio in an action 
between citizens of different states. 


West v. American Telephone & Telegraph Company, 
85 Adv. Op. 146, 61 Sup. Ct. Rep. 179, U. S. Law 
Week, p. 4052, (Nos. 44, 45, decided December 9, 
1940). 

In 1926 a resident of Ohio bequeathed to his widow 
for life with remainder to the sons of his first wife, 
certain shares of corporate stock standing in his name. 

In 1927 after his death, the widow endorsed those 
shares as executrix and applied to the corporation for 
reissue. New certificates were thereupon issued in the 
name of the widow but neither her interest as life tenant 
nor that of the decedent’s sons as remaindermen was 
shown on the new certificate. 

In 1929 the widow endorsed and delivered the cer- 
tificate as collateral security for her brokerage account 
and the corporation issued a new certificate in the name 
of her broker. 

In March, 1934, the disposition of the shares by the 
widow first became known to decedent’s sons and in 
June, 1934, they brought suit against the corporation 
in a state court, seeking recovery of damages for the 
wrongful transfer. The corporation among other de- 
fenses set up the Ohio four years statute of limitations. 
The trial court gave judgment in favor of the remain- 
dermen but the County Court of Appeals (an inter- 
mediate court of review) reversed, and the state Su- 
preme Court denied petition for leave to appeal. The 
County Court of Appeals held that when the original 
stock certificates were tendered for transfer it was 
the duty of the corporation to show on the new certifi- 
cates the respective interests of the life tenant and the 
remaindermen ; that the transfer of the shares by the 
life tenant to the broker was unauthorized and did not 
terminate the reversionary interests, but that court held 
that a demand should have been made on the corpora- 
tion in advance of suit and that since there was no alle- 
gation or proof of demand or refusal the reversioners 
could not recover. 

In June, 1937, after the State Supreme Court had 
denied leave to appeal, the reversioners made demand 
on the corporation to restore their rights in the shares 
and in July, 1937, brought the present suit in the fed- 
eral district court for Northern Ohio. The district 
court found that the cause of action did not accrue until 
the demand was made on the corporation; that the 
suit was not barred by the prior adjudication in the 
state court ‘since that suit in which no demand was 
alleged or proved was on a different cause of action 
from that now asserted in the Federal District Court ; 
and that it was not barred by the Ohio Statute of Lim- 
itations or by laches. It accordingly decreed that the 
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corporation issue a new certificate in the name of a trus- 
tee to hold during the lifetime of the widow and for 
the benefit of the remaindermen and on the death of the 
widow to make distribution as directed by the will. 

The United States Circuit Court of Appeals, Sixth 
Circuit, reversed the decree of the District Court. It 
held, contrary to the ruling of the state court, that de- 
mand was not a prerequisite to suit and that therefore 
the cause of action arose more than four years before 
the bringing of the present suit. Certiorari was grant- 
ed because of the refusal of the court of appeals to apply 
the Ohio law with respect to the necessity of a demand 
and the applicability of the state statute of limitations. 

The Circuit Court of Appeals held that it was not 
bound to follow the decision of an intermediate Appel- 
late Court of the state and that it was free to adopt and 
apply what it considered to be the better rule, that 
demand was unnecessary and consequently not a part 
of petitioner’s cause of action. From this it concluded 
that the cause of action had accrued in 1927 when the 
stock certificate was issued to the life tenant and that 
the action was barred by the four years statute of 
limitations. 


The opinion of the court was delivered by Mr. Jus- 
TICE STONE and with regard to the applicability of the 
Erie R-+lroad case, he said: 


Since the equitable relief sought in this suit is 
predicated upon petitioners’ legal rights growing out of 
respondent’s unlawful transfer of the stock to the 
assignee of the life tenant, the state “laws” which, by 
§ 34 of the Judiciary Act of 1789 . . . are made “the 
rules of decision in trials at common law” define the 
nature and extent of petitioners’ right. . . . And the rules 
of decision, established by judicial decisions of state 
courts are “laws” as well as those prescribed by statute. 
. . » True, as was intimated in the Erie Railroad case, 
the highest court of the state is the final arbiter of what 
is state law. . . . But the obvious purpose of § 34 of the 
Judiciary Act is to avoid the maintenance within a state 
of two divergent or conflicting systems of law, one to be 
applied in the state courts, the other to be availed of in 
the federal courts, only in case of diversity of citizen- 
ship. That object would be thwarted if the federal 
courts were free to choose their own rules of decision 
whenever the highest court of the state has not spoken. 


The process of reasoning by which the court reached 
that conclusion is illustrated by the following excerpt 
from the opinion: 


A state is not without law save as its highest court 
has declared it. There are many rules of decision com- 
monly accepted and acted upon by the bar and inferior 
courts which are nevertheless laws of the state although 
the highest court of the state has never passed upon 
them. In those circumstances a federal court is not free 
to reject the state rule merely because it has not re- 
ceived the sanction of the highest state court, even 
though it thinks the rule is unsound in principle or that 
another is preferable. State law is to be applied in the 
federal as well as the state courts and it is the duty of 
the former in every case to ascertain from all the avail-. 
able data what the state law is and apply it rather than 

“to prescribe a different rule, however superior—it may 
appear from the viewpoint of “general law” and however 
much it may have departed from prior decisions of the 
federal courts... Where an intermediate appellate state 
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court rests its considered judgment upon the rule of law 

which it announces, that is a datum for ascertaining state 

law which is not to be disregarded by a federal court unless 
it is convinced by other persuasive data that the highest 
court of the state would decide otherwise. 

The question of laches was taken up and discussed 
and it was held that there had been no consent to dis- 
tribution of the estate other than a lawful distribution 
by lawful procedure and that there was no want of 
diligence on the part of the remaindermen in prose- 
cuting their claim. 

The judgment was accordingly reversed but since 
other points involving questions of state law were not 
passed on by the court of appeals the cause was re- 
manded to that court for further proceedings not in- 
consistent with this opinion. 

Mr. Justice Roperts concurred in the opinion of 
the court so far as it held that the Circuit Court of 
Appeals should have treated the decision of the state 
court of appeals as expressing the law of Ohio with 
respect to the necessity of a demand prior to the insti- 
tution of suit but he did not agree that the judgment 
should be reversed. It seemed to him that the decision 
of the Circuit Court of Appeals as to the applicability 
of the four years statute of limitations and the conse- 
quences of delay in bringing suit was supported by Ohio 
decisions and should be followed. 

The case was argued by Mr. Harry L. Deibel for 
petitioner and by Mr. William B. Cockley for re- 
spondent. 


Contracts—Liquidated Damages for Delay in Com- 
pletion of Work—Delay After Abandonment of 
Contract as Distinguished from Delay While Con- 
tract Was Being Carried Out—State Law as to 
Interpretation of Contract 


The decision of an intermediate state court of review as 
to the interpretation of a provision in a contract, for the 
payment of liquidated damages for delay in the completion 
of the work, is binding in a federal court in that state, 
when that question of interpretation arises in a federal 
court between citizens of different states. 


Six Companies of California, Hartford Accident and 
Indemnity Company v. Joint Highway District No. 13 
of the State of California, 85 Adv. Op. 159, 61 Sup. 
Ct. Rep., 186, U. S. Law Week, p. 4061. (No. 26/7, 
decided December 9, 1940.) 

The petitioner, a California corporation (hereafter 
referred to as “contractor”) brought this suit in a fed- 
eral district court, against the Joint Highway District 
No. 13 (hereafter referred to as “district”) for mate- 
nals and labor furnished under a contract for public 
work. The district answered alleging wrongful aban- 
donment of the contract and by cross complaint sought 
damages against the contractor and its sureties on a 
clause in the contract for $500 a day liquidated damages 
in case of delay in completion of work. 

_ The district court found against the contractor and 
its sureties and on the cross complaint awarded dam- 
ages for delay. The Circuit Court of Appeals affirmed 
the judgment. A petition for certiorari was filed by 
the corporation and sureties and Mr. Carer Justice 
Hucues delivering the opinion of the Court said: 
Petitioners contended that under the law of California 
the clause providing for liquidated damages did not 
apply to delay which occurred after the abandonment of 
the work by the contractor. This contention was over- 
tuled. The Circuit Court of Appeals expressly recog- 
nized that its decision in that respect was contrary to the 
decision of the District Court of Appeal in California 
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in the case of Sinnott v. Schumacher, 45 Cal. App. 46. 

But the Circuit Court of Appeals thought that decision 

wrong and refused to follow it. We granted certiorari 

limited to the question whether there was error in that 

ruling. October 14, 1940. 

The California decisions were reviewed and it was 
made clear that according to California law there was 
distinction between delay during the progress of the 
work of construction and delay after the abandonment 
of the work and that the provision in a contract for 
liquidated damages which relates to the delay in the 
time of completion of the work, has no application to 
a condition where the contractor has abandoned his 
contract without sufficient cause and that recovery for 
abandonment could not be affected or limited by the 
liquidated damage clause imposing a penalty per day 
for delay in the completion of the work beyond the 
time fixed for its completion. 

The district argued that what was said in the Starrett 
case with respect to the liquidated damage clause was 
a mere dictum to which the Court replied: 

We do not so regard it. This part of the opinion of 
the court was its answer to the appellants’ insistence that 
the judgment on appeal was erroneous because the liqui- 
dated damage clause had been disregarded and damages 
had been awarded in excess of the amount for which 
the contract provided. What the court said as to this 
was a statement of the ground of its decision. It was a 
statement of the law of California as applied to the 
facts before the court. 

Summarizing the conclusions to be drawn from the 
California cases reviewed the Carer Justice said: 

The ruling as to the law of California as applied by 
the state court was that the stipulation in the contract 
as to the amount of damages in case of delay in com- 
pletion was not applicable to delay after the contractor 
had abandoned the work. As the Circuit Court of 
Appeals said, that decision “is adverse to ours.” 

The decision in the Sinnott case was made in 1919, 
We have not been referred to any decision of the Su- 
preme Court of California to the contrary. We thus 
have an announcement of the state law by an inter- 
mediate appellate court in California in a ruling which 
apparently has not been disapproved, and there is no 
convincing evidence that the law of the State is other- 
wise. 

In conclusion it was declared : 

The Circuit Court of Appeals should have followed the 
decision of the State court in Sinnott v. Schumacher 
with respect to the inapplicability of the liquidated dam- 
age clause in the event of the abandonment of work 
under the contract, and its judgment to the contrary is 
reversed. The cause is remanded for further proceed- 
ings in conformity with this opinion. 

The case was argued by Mr. Paul S. Marrin for 
petitioners and by Mr. Archibald B. Tinning and Mr. 
Theodore P. Wittschem for respondent. 


Trusts—Creation of Trust in Savings Account— 
State Law, Decisions of State Courts 


The decision of the Chancery Court of New Jersey, in- 
terpreting a New Jersey statute should be followed by a 
federal court in that state in the absence of a ruling of 
the highest court of the State. 


Fidelity Union Trust Company, executors, v. Field, 
85 Adv. Op. 176, 61 Sup. Ct. Rep. 176, U. S. Law 
Week, p. 4059 (No. 32, decided December 9, 1940). 

In 1935 one Edith M. Peck, a citizen of New Jersey, 
transferred the title of a savings bank account standing 
in her name to “Edith M. Peck in trust for Ethel 
Adelaide Field,” but retained exclusive control over 
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the account with sole right of withdrawal and revoca- 
tion and gave no further notice of the existence of a 
trust. After Miss Peck’s death, suit was brought in 
a federal district court, by Miss Field against the bank 
and the executors to establish her right to the credit 
balance of the savings account. The executors denied 
the validity of the trust. The district court found in 
favor of the executors upon the ground that under the 
law of New Jersey there was no trust, and no valid 
gift. The Circuit Court of Appeals, Third Circuit, re- 
versed the judgment holding that under a statute of 
New Jersey a valid trust had been created and that the 
complainant was entitled to recover. In so ruling the 
court declined to follow contrary decisions of the Chan- 
cery Court of New Jersey and certiorari was granted 
in view of the importance of the question thus pre- 
sented. 

In 1932 the legislature of New Jersey passed a stat- 
ute which provided that whenever any deposit should 
be made with any savings bank by any person in trust 
for another and no other or further notice of the exist- 
ence and terms of a legal and valid trust had been given 
in writing to the bank, the deposit and its dividends and 
interest should upon the death of the trustee be paid 
to the person for whom the deposit was made. Prior 
to that statute it had been the law of New Jersey that 
a mere savings bank deposit made by decedent in his 
own name by trust for another, over which decedent 
exercised complete control during his life, was insuffi- 
cient to establish a gift inter vivos to create a trust 
against decedent’s representative. 

The interpretation of the New Jersey statute came 
before the chancery court of New Jersey in two cases 
before different vice chancellors and in each of them 
it was held that the trust was not established. Those 
cases were not reviewed by the court of Errors and 
Appeals of New Jersey nor had the court expressed an 
opinion on the effect of the statutory provisions. 

The Circuit Court of Appeals recognized its duty to 
follow the law of the state and that where the law had 
been determined by the state court of last resort its 
decision must be followed irrespective of the court’s 
opinion of what the law ought to be. The majority of 
that court, however, took the view that it was not so 
bound “by the pronouncement of other state courts,” 
but might conclude that “the decision does not truly ex- 
press the state law,” and held that the statute of 1932 
was constitutional and unambiguous and that the “con- 
trary decisions” of the Chancery Court of New Jersey 
were not binding. Accordingly the judgment of the 
district court was reversed. Curer Justice HuGHeEs 
delivering the opinion of the court said: 

We think that this ruling was erroneous. The highest 
state court is the final authority on state law . . . but it 
is still the duty of the federal courts, where the state 
law supplies the rule of decision to ascertain and apply 
that law even though it has not been expounded by the 
highest court of the State. . . . An intermediate state 
court in declaring and applying the state law is acting 
as an organ of the State and its determination, in the 
absence of more convincing evidence of what the state 
law is, should be followed by a federal court in deciding 
a state question. 

Reference was made to the decision in West v. Amer- 
ican Telephone & Telegraph Company, decided on the 
same day, in which the decision of the trial court had 
been reviewed by an intermediate appellate court and 
held binding on the federal courts in the absence of any 
review or decision by the highest court of the state. 
Here the principle of the West case was extended to 
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decisions of state courts where there had been no re- 
view or decision by either an intermediate or the high- 
est state court of review and on this point the CureF 
Justice said: 

Here, the question was as tv the construction and 
effect of a state statute. The federal court was not at 
liberty to undertake the determination of that question 
on its own reasoning independent of the construction 
and effect which the State itself accorded to its statute. 
That construction and effect are shown by the judicial 
action through which the State interprets and applies 
its legislation. That judicial action in this instance has 
been taken by the Chancery Court of New Jersey and 
we have no other evidence of the state law in this rela- 
tion. Equity decrees in New Jersey are entered by the 
Chancellor, who constitutes the Court of Chancery, upon 
the advice of the Vice-Chancellors, and these decrees, 
like the judgments of the Supreme Court of New Jersey 
are subject to review only by the Court of Errors and 
Appeals. We have held that the decision of the Su- 
preme Court upon the construction of a state statute 
should be followed in the absence of an expression of a 
countervailing view by the State’s highest court. . . 
and we think that the decisions of the Court of Chan- 
cery are entitled to like respect as announcing the law 
of the State. 

The possibility of decisions of the court of errors and 
appeals or of the court of chancery which would set 
aside and annul the decisions of the vice chancellors was 
recognized but it was declared that its approval of the 
New Jersey decisions herein referred to was “merely 
a matter of conjecture” and that the Circuit Court of 
Appeals was not at liberty to reject those decisions 
merely because it did not agree with their conclusions. 
In conclusion the court said: 

The question has practical aspects of great importance 
in the proper administration of justice in the federal 
courts. It is inadmissible that there should be one rule 
of state law for litigants in the state courts and another 
rule for litigants who bring the same question before the 
federal courts owing to the circumstance of diversity of 
citizenship. In the absence of any contrary showing, 
the rule of the Thatcher and Travers cases appears to 
be the one which would be applied in litigation in the 
state court, and whether believed to be sound or unsound, 
it should have been followed by the Circuit Court of 
Appeals. 

The case was argued by Mr. Charles Danzig for 
petitioners and by Mr. Russell C. MacFall for re- 
spondent. 


Federal Courts—Jurisdiction on Removal and Re- 
mandment—Reviewability of Remandment Order 


In a case removed from a state court, the action of the 
district judge remanding the case to the state court, is not 
subject to review. The jurisdiction of .the district court is 
clear and exclusive and in the exercise of that jurisdiction 
the decision of the highest court of a state, even in the 
same case, is not binding. 


Kloeb v. Armour & Company, 85 Adv. Op. 156, 61 
Sup. Ct. Rep. 213, U. S. Law Week, p. 4065, (No. 65. 
decided December 9, 1940.) 

Five suits were brought in the Court of Common 
Pleas of Lucas County, Ohio, against Armour & Com- 
pany, a Kentucky corporation, for damages claimed to 
have been suffered in the consumption of food products 
prepared by Armour, but processed by a retailer in 
Toledo, who was made a defendant in each case as 4 
joint tortfeasor with Armour. 

Petition for removal to the U. S. District Court was 
presented to the Court of Common Pleas, argued and 
denied. One of these cases went to trial in the state 
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court and eventually reached the Supreme Court of 
Ohio. That court held that no separable controversy 
existed between the plaintiff and Armour, that joint 
tortfeasors could not be joined in an action where, as 
here, their responsibility differed in degree and in na- 
ture. The case was remanded to the Court of Common 
Pleas with instructions to grant the removal petition. 
Thereafter on removal to the district court the plaintiff 
moved to remand, and notwithstanding the adjudica- 
tion by the Ohio Supreme Court the district judge pro- 
ceeded to take evidence upon the question of a sepa- 
rable controversy, decided that there was none, that 
the case was not removable under the statute, remanded 
the cases to the court of Common Pleas and denied 
petitions for rehearing. 

The statutes relied on by the district judge (28 U. S. 
C. Section 71 and Section 80) are set out at length in 
the opinion and the effect of those statutes and the 
reasoning of the state cases relied upon, were discussed. 

Mr. Justice McReyno ps delivering the opinion of 
the Court then said: 

We cannot accept the conclusion of the Circuit Court 
of Appeals. It derives from an inadequate appraisal of 
the record and of sections 71 and 80 U. S. Code, supra. 

These sections were designed to limit possible review 
of orders remanding causes and thus prevent delay. .. . 
They entrust determination concerning such matter to 
the informed judicial discretion of the district court 
and cut off review. 

Plaintiff insisted that the federal court was bound to 
follow the decision of the Supreme Court of Ohio in 
the determination of the motion to remand. On this 
point the learned justice said : 

The suggestion that the federal district court had 
no power to consider the entire record and pass upon 
the question of separability, because this point had been 
finally settled by the Supreme Court of Ohio, finds no 
adequate support in the cases cited by the opinion below 

. (cases cited). None of these causes involved a 

situation comparable to the one here presented... . 

The causes went to the federal district court and addi- 
tional facts were there presented. As required by the 
statute, that court considered all the relevant facts, peti- 
tions and affidavits, exercised its discretion and ordered 
the remands. Jurisdiction to decide, we think, is clear; 
the Circuit Court of Appeals lacked power to review 
the remand. 

The challenged order must be reversed. 

While in this opinion no reference was made to the 
doctrine of the Erie Railroad case, it should be noted 
that the doctrine of that case is limited to cases in which 
“the law of the state” is declared, and that it has no 
application when the question before the federal court 
is a question of “federal law.” 

The case was submitted by Mr. Percy R. Taylor and 
Mr. Nolan Boggs for petitioner and Mr. Edward W. 
Kelsey, Jr.. Mr. Fred A. Smith and Mr. Charles J. 
Faulkner, Jr., for respondent. 


Federal Procedure, Rule 50 (b) F.R.C.P.—Motions 
for Directed Verdict, for Judgment Notwithstand- 
ing Verdict, for New Trial 


Where defendant’s motion for directed verdict in its favor 
is denied, and verdict is returned for plaintiff and judg- 
ment entered thereon, if defendant moves for judgment not- 
withstanding the verdict and in the alternative, for a new 
trial, the trial judge should rule on both motions. On ap- 
peal, the Circuit Court of Appeals should then review the 
action of the trial court on each of the alternative motions, 
and direct either judgment for the defendant notwithstand- 
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ing the verdict or judgment for the plaintiff on the verdict, 
or order a new trial. 


Montgomery Ward & Co. v. Duncan, 85 Adv. * 
132, 61 Sup. Ct. Rep. 189, U. S. Law Week, p. 4043. 
(No. 30, decided Dec. 9, 1940.) 


In this case the Court determines the appropriate pro- 
cedure under Rule 50 of the Federal Rules of Civil 
Procedure. Under this rule different district and cir- 
cuit courts have followed slightly different procedures, 
not on account of any obscurity in the rule but because 
it seems difficult to realize that a method has been sup- 
plied by which several questions can be presented in 
the alternative and decided in the course of a single 
appeal. Some of those conflicting decisions are listed 
in footnote 4 of the opinion. 

One of the employees of Montgomery Ward & Com- 
pany brought action against the company in a federal 
district court in Arkansas for damages charged to have 
resulted from the negligence of a fellow servant. 

At the close of the evidence defendant moved for 
a directed verdict. The motion was denied. The jury 
returned a verdict for plaintiff on which judgment was 
entered. Whereupon the defendant filed its written 
motion to set aside the jury’s verdict and the judgment 
thereon and for judgment in its favor notwithstanding 
the verdict, and in the alternative for a new trial. 

The district court held that there was no evidence 
of negligence on the part of the fellow servant and that 
therefore judgment should be entered for the defendant. 

The plaintiff applied for the overruling of the motion 
for new trial so that the entire question might be dis- 
posed of on appeal, but the court merely entered a 
judgment notwithstanding the verdict. 

Plaintiff appealed to the Circuit Court of Appeals, 
Eighth Circuit, which decided that the district court 
erred in holding the evidence insufficient to make a 
case for the jury. It reversed the judgment and re- 
manded the cause to the district court with instructions 
to enter judgment on the verdict in favor of the plain- 
tiff. 

It overruled defendant’s contention that the case 
should be remanded with leave to the trial court to 
dispose of the motion for a new trial. 

Certiorari was granted because of the importance of 
the procedural question involved under rule 50(b) and 
because of the conflict of decisions above referred to. 

The defendant had contended that the rule continued 
the existing practice in regard to new trials, that the 
provision for an alternative motion for a new trial 
would be nugatory if the granting of the motion for 
judgment operated automatically to dismiss the motion 
for a new trial. The plaintiff insisted that the trial 
court was limited to a choice of action on one motion 
or another but cannot be required to rule on both ques- 
tions at once. 

The opinion of the court was delivered by Mr. Jus- 
TICE Roperts. He first passed on the plaintiff’s con- 
tention that if the defendant elected to stand on 
its motion for judgment the motion for a new 
trial was thereby automatically withdrawn. The court 
called attention to the fact that the motion for a new 
trial assigned grounds not appropriate to the motion 
for judgment and that the motion for a new trial was 
therefore not withdrawn. 

Coming to what the Court declared to be the substan- 
tial question in the case, namely, whether under rule 
50(b) the granting of the motion for judgment auto- 
matically denied the alternative motion for a new trial, 
Mr. Justice Roperts said: 
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The rule was adopted for the purpose of speeding liti- 
gation and preventing unnecessary retrials. It does not 
alter the right of either party to have a question of law 
reserved upon the decision of which the court might 
enter judgment for one party in spite of a verdict in 
favor of the other. Prior to the adoption of the rule, in 
order to accomplish this it was necessary for the court 
to reserve the question of law raised by a motion to 
direct a verdict. The practice was an incident of jury 
trial at common law at the time of the adoption of the 
Seventh Amendment to the Constitution. 

It was declared that rule 50(b) merely rendered un- 
necessary a request for reservation of the question of 
law and regulated the time and manner of moving for 
a directed verdict or for judgment and that it added 
nothing of substance to rights of litigants heretofore 
existing and available through a more cumbersome pro- 
cedure. On this point the Court said: 

A motion for judgment notwithstanding the verdict 
did not, at common law, preclude a motion for a new 
trial. And the latter motion might be, and often was, 
presented after the former had been denied. The rule 
was not intended to alter the existing right to move 
for a new trial theretofore recognized and confirmed by 
statute. It permits the filing of a motion for judgment 
in the absence of a motion for a new trial or the filing 
of both motions jointly or a motion for a new trial in 
the alternative. - 

The court declared that each motion had its own 
office, that the motion for judgment could not be 
granted unless as a matter of law the plaintiff had failed 
to make a case, that the motion for a new trial might 
invoke the discretion of the court if the verdict was 
against the weight of the evidence, the damages were 
excessive, or the trial not fair to the party moving, and 
that it might raise questions arising out of substantial 
errors in admission or rejection of evidence or instruc- 
tions to the jury. Summing up the conclusion on this 
point the Court said: 

We are of opinion that the provision of the rule, 
“A motion for a new trial may be joined with this 
motion or a new trial may be prayed for in the alter- 
native”’—does not confine the trial judge to an initial 
choice of disposing of either motion, the exercise of 
which choice precludes consideration of the remaining 
motion. We hold that the phrase “in the alternative” 
means that the things to which it refers are to be taken 
not together but one in the place of the other. 

The plaintiff had argued that whereas the rule was 
intended to expedite litigation and prevent unnecessary 
trials and to save the time of courts and litigants, the 
course urged by the defendant would tend to delay and 
hardship and defeat the purpose of the rule. On this 
point the Court said: 

We are of opinion that the position is untenable. 
This case well illustrates the efficacy of the procedure 
sanctioned by the rule. In view of the trial judge’s 
conclusion that the plaintiff failed to make out a case 
for the jury he would, under the earlier practice, simply 
have granted a new trial. Upon the new trial, the judge, 
if his view as to the law remained unchanged, would 
have directed a verdict for the defendant. The only 
recourse of the plaintiff would have been an appeal from 
this second judgment. If the appellate court had been 
of the view it here expressed, it would have reversed 
that judgment and remanded the cause for a third trial. 
Upon such third trial, if the trial court had ruled upon 
the evidence and given the instructions to which the 
defendant objects a judgment for the plaintiff would 
have been the subject of a third appeal and, if the de- 
fendant’s position were sustained by the appellate court, 
the cause would be remanded for a fourth trial at which 











proper rulings would be rendered and proper instructions 

given. 

The court declared that much of the delay formerly 
encountered might be avoided by pursuing the course 
for which the defendant contended, but that the court 
should go further and should so administer the rule as 
to accomplish all that is permissible under its terms, 
and that unless this was done successive appeals were 
unavoidable. A course of procedure was then definitely 
pointed out to accomplish the disposition of all the alter- 
native motions and to prevent successive appeals. 

It is not considered desirable to restate here the care- 
ful and methodical procedure which Mr. Justice Ros- 
ERTs had pointed out for the guidance of the bench and 
bar in the administration of this time and money saving 
procedural device. Pages 7, 8 and 9 of the opinion 
should be intently read, considered and followed. 

The disposition of the case presented special ques- 
tions as to which Mr. Justice Roperts said: 

We might reverse and direct that the cause be re- 
manded to the District Court to pass on both motions. 
But that course would, in the circumstances, be neither 
fair nor practical. As respects federal courts, the pro- 
cedure permitted by the rule is novel. 

In the circumstances, we think the failure of the 
District Court to rule in the alternative on both matters 
can be cured without depriving the defendant of oppor- 
tunity to have its motion for a new trial heard and 
decided by the trial court, by modifying the judgment 
below to provide that the cause be remanded to the 
District Court to hear and rule upon that motion. 


The case was argued by Mr. John A. Barr for peti- 
tioner and by. Mr. Edward H. Coulter for respondent. 


Navigable Waters—Extent of Federal Control 

Navigable rivers and inland waters of the United States 
are subject to control by the United States quite as broad 
as its power to control coastal waters. While the control 
of interstate commerce is the prime objective, license to 
construct dams and use water may be limited so as to 
promote other public interests than navigation. 


U. S. v. Appalachian Electric Power Company, 85 
Adv. Op. 201, 61 Sup. Ct. Rep. 291, U. S. Law Week. 
p. 4069. (No. 12, Opinion filed Dec. 16, 1940.) 


The history of this controversy begins in 1925. In 
that year a power project made application for per- 
mission to build a dam and generate power in the “New 
River” which runs through Virginia and West Virginia, 
and ultimately enters into the Ohio. Different govern- 
mental agencies have in the earlier stages of the con- 
troversy differed in their conclusions as to the navi- 
gability of the river and the effect on the Kanawha of 
the proposed dam. Controversies have also existed as 
to whether the terms of the license tendered by the 
governmental agencies might limit and control the use 
of water, from the point of view of public interest other 
than navigation. 

Similar differences of opinion were entertained by the 
judges of the district and circuit courts of appeal 
through which the controversy passed. 

The principal question at issue involved the scope 0! 
the federal commerce power in relation to conditions 
in the licenses required by the Federal Power Com- 
mission for the construction of hydro-electric dams im 
navigable rivers of the United States, but before deter- 
mining those questions it was necessary to decide as to 
the navigability of the New River. The district and cir- 
cuit judges in the final stage of the litigation which was 
brought before the Supreme Court by certiorari has 
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found that parts of the river were’ non-navigable and 
that the construction of the dam in question would not 
prejudicially affect navigation in the Kanawha River. 

The power company placed reliance on the formula 
that when in the course of a judicial proceeding the 
district and circuit courts had reached the same con- 
clusion and made the same findings on questions of 
fact, the Supreme Court would not review those ques- 
tions of fact. Important modifications of that formula, 
in questions involving navigable rivers were stated in 
the majority opinion, and on those questions the Court 
was divided. The opinion of the Court was delivered by 
Mr. Justice REED and on this question he said: 

The navigability of the New River is, of course, a fac- 
tual question but to call it a fact cannot obscure the 
diverse elements that enter into the application of the 
legal tests as to navigability. We are dealing-here with 
the sovereign powers of the Union, the Nation’s right 
that its waterways be utilized for the interests of the 
commerce of the whole country. It is obvious that the 
uses to which the streams may be put vary from the 
carriage of ocean liners to the floating out of logs; 
that the density of traffic varies equally widely from the 
busy harbors of the seacoast to the sparsely settled 
regions of the Western mountains. The tests as to 
navigability must take these variations into consideration. 
The Circuit Court of Appeals had held that if a river 

were not navigable in fact, in its unimproved condition, 
it could not be considered navigable merely because it 
might be made navigable by improvements not yet 
made. In answer to this holding Mr. Justice REeEp 
said: 

To appraise the evidence of navigability on the natural 
condition only of the waterway is erroneous. Its avail- 
ability for navigation must also be considered. “Natural 
and ordinary condition” refers to volume of water, the 
gradients and the regularity of the flow. A waterway, 
otherwise suitable for navigation, is not barred from that 
classification merely because artificial aids must make 
the highway suitable for use before commercial naviga- 
tion may be undertaken. Congress has recognized this 
in section 3(8) of the Water Power Act by defining 
“navigable waters” as those “which either in their na- 
tural or improved condition” are used or suitable for 
use. 

Admitting that there were difficulties in applying 
these distinctions, due to changes in population, indus- 
try, engineering, and the like, attention was called by 
way of analogy to the rule of admiralty jurisdiction 
which may be extended over places non-navigable. 
Cases were cited in which that rule had been applied. 
Closing that phase of the discussion Mr. Justice REED 
said: 

The plenary federal power over commerce must be 
able to develop with the needs of that commerce which is 
the reason for its existence. It cannot properly be said 
that the federal power over navigation is enlarged by 
the improvements to the waterways. It is merely that 
improvements make applicable to certain waterways the 
existing power over commerce. In determining the nav- 
igable character of the New River it is proper to con- 
sider the feasibility of interstate use after reasonable im- 
provements which might be made. 

[t was also declared that continuity of use was not 
a test of navigability and in conclusion on the question 
of navigability the Court said: 

With these legal tests in mind we proceed to examine 
the facts to see whether the 111-mile reach of this river 
trom Allisonia to Hinton, across the Virginia-West Vir- 
ginia state line, has “capability of use by the public for 
the purposes of transportation and commerce.” 

he physical characteristics of the various portions 
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of the stream were next taken up and it was concluded 
that in addition to the “capacity of use by the public 
for the purposes of transportation and commerce” the 
whole stretch of the river in question “is a navigable 
water of the United States.” 

The authority of the government and its agencies 
to limit and regulate the use of navigable waters by 
license conditions affecting matters other than those 
involved in navigation, was next considered. Respon- 
dents’ objections to those conditions were stated as fol- 
lows: 

The respondent’s objections to the statutory and license 
provisions, as applied to navigable streams, are based on 
the contentions (1) that the United States’ control of 
the waters is limited to control for purposes of naviga- 
tion, (2) that certain license provisions take its property 
without due process, and (3) that the claimed right to 
acquire this project and to regulate its financing, records 
and affairs, is an invasion of the rights of the states, 
contrary to the Tenth Amendment. 

On this branch of the case 41 states joined as amici 
curiae in support of the power companies challenge, and 
in answer to that challenge the Court said: 

In our view, it cannot properly be said that the con- 
stitutional power of the United States over its waters is 
limited to control for navigation. By navigation re- 
spondent means no more than operation of boats and im- 
provement of the waterway itself. In truth the authority 
of the United States is the regulation of commerce on its 
waters. Navigability, in the sense just stated, is but a 
part of this whole. Flood protection, watershed devel- 
opment, recovery of the cost of improvements through 
utilization of power are likewise parts of commerce 
control. . 

There was a special challenge to provisions in the 
proposed license which would give the government an 
option to acquire the structures of the licensee. On this 
point Mr. Justice REep said: 

Such an acquisition or such an option to acquire is not 
an invasion of the sovereignty of a state. At the forma- 
tion of the Union, the states delegated to the Federal 
Government authority to regulate commerce among the 
states. So long as the things done within the states by 
the United States are valid under that power, there can 
be no interference with the sovereignty of the state. It 
is the non-delegated power which under the Tenth 
Amendment remains in the state or the people. The 
water power statutes of the United States and of Vir- 
ginia recognize the difficulties of our dual system of 
government by providing, each in its own enactments, 
for the exercise of rights of the other. 

The case was reversed and remanded to the district 
court with instructions to enter an order enjoining the 
construction of the proposed dam otherwise than under 
a license accepted by the licensee substantially in the 
form tendered by the Federal Power Commission. 

The Cuter Justice took no part in the consideration 
of the case. 

Mr. justice Roperts dissented. The basis of his 
dissent appears from the opening sentences of his 
opinion. 

The judgment of reversal rests on the conclusion that 
New River is navigable,—a conclusion resting on find- 
ings of fact, made here de novo, and in contradiction of 
the concurrent findings of the two courts below. I am 
of opinion that the judgment of the Circuit Court of 
Appeals should be affirmed, first, because this court 
ought to respect and give effect to such concurrent find- 
ings which have substantial support in the evidence; 
secondly, because the evidence will not support contrary 
findings if the navigability of New River be tested by 
criteria long established. 

Answering particularly the contention of the govern- 
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ment that the application e accept tests to the 
facts disclosed, amounts t uling of law and that 
error in the application is therefore reviewable, Mr 
Justice Roperts insisted that all the important ques 
tions involved in the categor were questions of fact 
and could not be properl nverte to questions 
of law; that if that wer« ne in the N River cast 
almost any stream, by the expenditur: f sufficient 


money, could be converted into a na ble stream 
Mr. Justice McReynot neurr¢ n Just 


ROBERTS’ dissenting opini 


The case was argued | r. Solicitor General Bid 
dle for petitioner; by Mr. Raymot ickson fot 
respondent and Mr. Abra Stay is curiae 
for Commonwealth of Virginiz 


State Taxation—Due Process—Validity of Wiscon- 
sin Privilege Tax as Applied to Foreign Corpora- 
tions Doing Businecs in the State 

A state tax levied for the privilege of declaring and 
receiving dividends out of income derived from property 
located and business transacted within that state, on the 
amount of dividends paid by all corporations, which was 
additional to the state general corporate income tax, and 
which was apportioned, for foreign corporations, according 
to the formula used in apportioning income taxable in that 
state in the enforcement of the corporate income tax, does 
not violate the due process clause of the Fourteenth Amend- 
ment since it is in reality merely an additional income tax 
on the earnings of the corporation within the state and 
is not an exaction upon transactions beyond the state’s 
border; nor does such a tax offend the mmerce clause 
of the Constitution. 

State of Wisconsin P ( ba 
Adv. Op , 61 Sup. Ct. Rep. 24¢ 5. Law Weel 
p. 4065 (No. 46. decided December 16. 194 

In this case the validit: f the W nsin privilege 
dividend tax levied by §3, ( 505 the Wisconsin 
Laws of 1935 was challenged under t lue process 
clause of the Constitutio1 ppl D 
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which is shown in the case of the assessment against 
the respondent for the years in question to be con- 
trary to the fact,—namely, that an arbitrarily assumed 
proportion of the dividend is paid out of the respondent's 
earnings in Wisconsin for the year immediately pre 
ceding the payment of such dividend. By the very terms 
of the Act, the tax is laid not on the corporation but 
on the stockholder receiving the dividend and, by con- 
fession, thousands of such stockholders are not residents 
of Wisconsin. The corporation is the mere collector 
of the tax and the penalty for failure to collect it is 
that the corporation must pay it. If the exaction is 
an income tax in any sense it is such upon the stock- 
holders and is obviously bad. It cannot, except by a 
perversion of the term and the affixing of an arbitrary 
label, be tax upon the income of the 
respondent. 


denominated a 


The explanation of the reason and purpose for im- 
posing the tax, disclosed in the opinion of the court, 
serves to condemn it. If Wisconsin found that divi- 
dend income of stockholders of domestic corporations 
escaped taxation, and should bear it, an effective way 
to reach the dividend receipts of the stockholders of 
such corporations was to place a tax upon the receipt 
of dividends by them. But such a levy upon the stock- 
holders of a foreign corporation, not resident within 
Wisconsin, obviously was impossible although that is 
exactly what was attempted by the statute in question 
We are now told that this is not a fair exposition of 
the law but that, on the contrary, and in the teeth of 
the known facts, what Wisconsin did was to lay a sup 
plementary income tax upon foreign corporations. This 
is simply to take the name of a well understood con- 
cept and assign that name as a label to something which 
in ordinary understanding never fell within such con- 
cept. By this process any exaction can be tortured 
into something else and then justified under an assumed 
name. 

From this, Mr. Justice Roperts concludes that the 
tax is levied on property beyond the sovereignty of Wis 
consin, and this violates the Fourteenth Amendment 
The closing paragraphs are devoted to an exposition of 
the opinion in Connecticut General Life Insurance v. 
Johnson, supra, and a demonstration that that opinion 
requires that in the instant case the Wisconsin tax can- 
not be sustained. 

The case was argued on November 20, 1940, by Mr. 
Harold H. Personas and Mr. James Ward Rector for 
petitioners and by Mr. W. H. Dannet Pell for J. C 
Penney Company. 

State of Wisconsin v. Minnesota Mining and Manu-* 
Ady 61 Sup. Ct. Rep. 253, 

1068 48, decided December 


facturing Co 
U. S. Law Week, 
16, 1940. ] 

This case also involved the validity of the Wisconsin 
privilege dividend tax, and the opinion by Mr. Justict 
FRANKFURTER disposes of it by reference to the opinion 
in Wisconsin v. Penney, supra. The tax was chal- 
lenged here on the additional ground that it violated the 
commerce clause of the Federal Constitution. As to 
this, Mr. Justice FRANKFURTER observes that “it is 

to find offense . . .,” citing Matson Naviga- 

State Board, 297 U. S. 441. The Cures 
Mr. Justice McReynoips, Mr. Justict 
d Mr. Justice Reep, dissent for the rea 
the dissent in Wisconsin v. Penney, 
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The case was argued on November 20, by Mr. Har- 
old H. Persons and Mr. James Ward Rector for peti- 
tioners and by Mr. John L. Connolly for Minnesota 
Mining Company 














42 


Bankruptcy—Section 75 Proceedings for Relief of a he 
Farmer—Right of Redemption at 


Under §75(s)(3) of the Bankruptcy Act, in a proceeding 
for the relief of a farmer-debtor, 
corded an opportunity to redeem mortgaged property at a 
reappraised value or at a value fixed by the 


hearing and on evidence, 


public sale of the mortgaged property 
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tal Losses and Charitable Contributions 
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Revenue 


Act of 1934, in the case of a joint 


wife, the capital losses of one spouse 


may be deducted from the capital gains of the other, in 


computing their aggre 


In computing their 
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gate taxable net income. 
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and the net income as disclosed by the return is subject 
to tax as though it were the return of a single person. 

In concluding its opinion, the Court says: 

We are of the opinion that under the provision of the 

Act of 1934 as to joint returns of husband and wife, 

which embodied a policy set forth in substantially the 

same terms for many years, Congress intended to pro- 
vide for a tax on the aggregate net income and that the 
losses of one spouse might be deducted from the gains 
of the other; and that this applied as well to deductions 
for capital losses as to other deductions. This, we think, 
was the meaning of the provision of the Revenue Act of 

1934 when it was enacted, and it was subject to change 

only by Congress, and not by the Department. 

Mr. Jt STICE RosBeErtTs did not participate. 

Taft et al. v. Helvering, 85 Adv. Op. 130; U. S. Law 
Week 4063; 61 Sup. Ct. Rep. 244 (No. 183, decided 
December 9, 1940), deals with a cognate question, 
namely, whether in computing net income the hus 
band and the wife filing a joint return may deduct 
their combined charitable contributions. The Com- 
missioner ruled that deductions on account of the 
charitable contributions should be reduced to 
15% of her separate net income, and deficiencies were 
determined. The Board of Tax Appeals sustained this, 
and the Circuit Court of Appeals for the Second Circuit 
affirmed. On certiorari the judgment was reversed in 
a brief opinion by Mr. Curer Justice HuGues. In 
also, Mr. Justice Roperts did not par 


wife’s 


this case, 
ticipate. 

The case was argued by Mr. Thomas E. Harris for 
Helvering and by Mr. Bernard Knollenberg for Jan 
ney and by Mr. Frederick Baum for Gaines. 


Income Taxes—Computation of Net Taxable In- 
come of Life Insurance Companies—Deduction 
of Percentage of Reserve Funds 


In computing the net taxable income of a life insurance 
company, the 334% of reserves deductible from gross in- 
come, as permitted by §203(a)(2) of the Revenue Acts of 
1932 and 1934, applies to reserve funds held for disability 
losses as well as reserves for death losses. 


Helvering v. Oregon Mutual Life Insurance Co. 
85 Adv. Op. 153; 61 Sup. Ct. Rep. 207. U.S. Law 
Week, 4041. (No. 564, decided December 9, 1940.) 

In this opinion the Court considers a question as to 
the deduction of a percentage (334%) of the reserves 
set aside by an insurance company with respect to its 
combined policies of life, health and accident insurance. 
(2) of the Revenue Acts of 1932 and 
1934 permits a life insurance company, in computing 
net taxable income, to deduct 334% of the mean of the 
reserve funds required by law. The Commissioner al 
lowed a deduction for death reserves, but disallowed 
as to disability reserves, construing the deduction as 
limited to death reserves by the statutory words “re 
serve funds required by law.” The Board of Tax 
\ppeals and the Circuit Court of Appeals ruled for the 
insurance company, and on certiorari their view was 
upheld by the Supreme Court in an opinion by Mr 
Justice BLack., 

The opinion cites the earlier legislation on the subject 
to eliminate premium receipts from the field of taxable 
income, consistently with the concept that those re 
ceipts, except to a very minor portion of each premium, 


Section 203(a) 


are not true income but are analogous to permanent 
capital investment. To that end the Revenue Acts be 
ginning with 1921 embraced provisions limiting the 
tax to income “from interest, dividends. and rents.” 


At the same time net income was to be determined by 
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Securities Act—Equitable Relief Against Third the appointm 
Party to Enforce Liability Created by the Act sll: tak ahi 
Under §22(a) of the Securities Act, a suit in equity may P ly 
be maintained to rescind a fraudulent sale and to enforce a lual defend 
right of restitution against a third party, where the vendor Circuit Cour 
is insolvent and the third party has assets in its possession LDpe ; 
belonging to the vendor. <a - , ; 
In suits brought by virtue of the Act, the provisions of ble relic y 
§24 of the Judicial Code as amended are not applicable, e vend <i 
and suits of that character may be maintained irrespective pany was not a 


of the amount in controversy or of the 
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citizenship of the 
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were “parties in interest’ within the meaning of the 
\ct, they asserted that the respondent, Union Pacifi 
Railroad about to extend line of 
railroad unlawfully to serve a competitive market in 
that th 
ision was illegal, because the railroad had 
the 


Company, was Its 


Kansas City, Kansa Their contention was 
proposed extel 
not obtained convenience and 
sity required by paragraph 18 of Section 1 of the In 
Act; that the extension of the lin 
of railroad would directly and adversely affect the prop 
of the plaintiffs in Missouri, as well as be ad 
verse to the public generally by bringing about a ma 
he transportation situation. 
answered defending against the 
re ground that the plaintiffs could not 
suit because they are not “parties in 
interest” within the meaning of paragraph 20 of Se 
tion 1 of the Act. Paragraph 2! het 
construction contrary to the provisions 
the suit of th 
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terial change in the 

lhe [ 
complaint on tl 
maintain the 


nion Pacific 
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United States, the 
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The prevailing opinion sets forth the view of the 
majority of the Circuit Court of Appeals, whicl 
approved. In its opinion the Circuit Court said 

The pla ff ive no definite legal right which 
threatened. The e, however, persons whose welfare 
( eT S¢ affected by the bringing about ot 
te lange he transportation situation, im the 
ense that the extension proposed by the defendant 

built d operated, will enable a competitive market t 

function to their detriment. In that sense, we think 

afely be said that the proposed extension of de 
fendant’s lines may adversely affect the plaintiffs’ wel 
fare. Weare of the opinion, however, that their complaint 
liscloses that their welfare cannot be directly, but onl 
ndirect ind consequentially, affected by the proposed 

xtensio1 he ire not in competition with the d 

endant Che re not engaged in the transportatior 

usin Their only peculiar interest in that business 
the effect which changes in it may have upon the 
arket where they do business and upon rival market 
now ¢ ereafter established in the territory whicl 
the plais erv We conclude that the statute 
not to be so liberally construed as to enable thos« 
ho fe erse effects upon their business from tl 
establis nt competitive enterprises requiring trat 
portation facilities, to maintain suits to enjoin railroad 
from constructing what are claimed to be unauthorized 
extensions to serve such enterprises 
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rially affected by the unlawful extension of the line of 
railroad. In elaboration of this view, the opinion con 
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I'he Transportation Act, 1920, was designed to protect 
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nterest I ler t iid that general purpose, Para 
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The case was argued on November 20, 1940, by Mr 
Llewellyn A. Luce for petitioner. 


Criminal Law—Perjury 

United States v. Harris; United States v. Kenny, 
85 Adv. Op. 141; 61 Sup. Ct. Rep. 217, U. S. Law 
Week, 4049 (Nos. 52, 53, decided December 9, 
1940. ) 

Appeal from an order quashing an indictment charg- 
ing defendants with perjury under § 125 of the Crim- 
inal Code for having made false statements as witnesses 
before a grand jury in which they denied having made 
prior statements to certain special government agents 
concerning conversations had with other ,:rsons re- 
garding the operation of places of ill repute. The in- 
dictments had been quashed on the ground that the 
alleged perjury consisted merely of prior inconsistent 
or contradictory statements which would not support 
a perjury charge. 

The Court’s opinion by Mr. Justice Murpnuy holds 
that the indictments should have been sustained since 
hey charged the defendants with perjury not in the 
mere making of contradictory and inconsistent state 
ments about the conversations, but in swearing falsely 
that they had never had the conversations. Held 
also that proof of the prior statements would not be 
mere evidence of prior inconsistencies affecting cred 
ibility but would be direct evidence of the offense itself 
It concludes that the statute does not distinguish be- 
tween false assertions of the fact of prior statements 
and of and that the indictments therefore 
charged facts which violated the statute. 

The case was argued on November 22, 1940, by M1 

3. Tweedy for appellant. 


other facts, 


(sordon 


Criminal Law—Conspiracy 

United States v. Falcone, 85 Adv. Op. 143; 61 Sup 
Ct. Rep. 204, U. S. Law Week, 4048. (No. 42, de 
cided December 9, 1940.) 

Certiorari was granted to determine whether one wh« 
sells materials with knowledge that they are intended 
for use or will be used in the production of illicit dis 
tilled spirits may be convicted as a co-conspirator witl 
who conspired with others to distill the 
f the Revenue Laws 


a distiller 
spirits in violation 
The Court’s opinion by Mr. Justice STONE answers 
the question in the negative, holding that one who, 
rnishes supplies to an illicit distiller 

guilty of even though his sale may 
have furthered the object of the conspiracy to which 
the distiller was a party, but of which the supplier had 
no knowledge; and that, since defendants here were 
charged only with conspiracy and not with aiding and 


without more, 





is not 


conspiracy 


abetting illegal distilling, they cannot be held on a con 
spiracy charge without proof of knowledge of a con- 
spiracy, even though they knew their supplies were to 
be used in illicit distilling 

The case was argued on November 18, 1940, by Mr 
\ssistant Attorney General Rogge for petitioner; by 
Mr. Daniel H. Prior for respondents Salvatore Falcone 
and Joseph Falcone; and by Mr. Roger O. Baldwin 
for respondent Henry Alberico. 


Patents—Surrender of Essential Elements 
Schriber-Schroth Co. v. Cleveland Trust Co.; Aber 
deen Motor Supply Co. v. Same; and F. E. Rowe 
Sales Co same, &5 Adv Op 183: 61] sup. Ct 
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TARY, 194] SUPREME Cot 
line, tor the pu sale of capital stock, and the 
issuance of mortgag« mds, except with the con- 
of Congress 

Some of the variou nditions imposed were not 
could not be fulfilled and additional congressional 
slation was sul ntly enacted witl respect to 
situation 
The lands invol nstituted a domain of very 
siderable acreage the grant and conditions gave 
complicated tions Che matter was inves- 
sated by a cong! l ommittee which in 1929 
ndered a report re n the Act of June 25, 1929. 
at Act directed 1 \ttorney General to bring pro 
edings to remove t loud of the npany’s claims 
any lands the United States and to deter 
ne all controversies between the company and _ the 
vernment and to determine all questions of law and 
germane to a mplete adjudication of the cor 
lative rights of t parties \ later act authorized 
direct appeal f1 District Court to the Supreme 
ourt 
The government ed a bill to which the railroad 
nd trustees of its ages answered moving to dis- 


iss the entire bill 


Qn the govern appeal (N 3) to the Su- 
reme Court remanded for further pro- 
eedings The il ppeal Ne +) was found to 
e without merit pinion of the Court was de 
vered by Mr. | ROBERTS vith Mr It STICI 
\iURPHY not parti ting 

Mr Ji STI¢ R mrst enumerates breaches of 
ovenant which tl yvernment urged are so sub- 
stantial that the rail 1 cannot call further per- 
formance by the nite States and is not entitled to 
further selecti any money compensation 
for their abrogatio1 hese claims embraced six items. 
However, on thes ms the Justices were evenly 
livided and reserve piniot 

[wo additional ntentions of the government were 
considered which t ( und insupportable. 

In conclusion t pinior onsiders twelve addi- 
tional points 1n\ ng ontentions which go to the 
quantum of the awar \mong these is a contention 
that the compan ild be charged with approxi- 
mately 1,400,000 a received as a result of the adop- 
tion of an unnecessa ircuitous route. As to this the 
opinion states that 1 ircuity is not such as to be an 
obvious evasion of*t terms of the grant, and in the 
absence of any charge fraud, it must be taken that 
the directors of tl mpany considered the line laid 
out to be the most eligible one. In this connection 


the opinion states he allegations do not support 
the contention that mpany illegally acquired place 
ind indemnit ntiguous to the portion of the 
line from Lind, \ ington, to Ellensburg, Wash- 
ington. 

The case was argued by Mr. Frederick Bernays 
Wiener for appellar d by Mr. John W. Davis for 


appellees. 


Constitutional Law, Taxation—Inter-State 


Commerce 

Best and Cai Maxwell S. Law Week, 
4098 (No. 61, d 1 Dec 23, 1940.) 

Appellant, a citiz f New York, rented a display 
room in a Nortl rolina hotel and took orders for 
goods displayed, { g the orders by direct shipment 
from New York 

Under protest it j | tax exacted under authority 


‘RT DECISIONS 49 


of a North Carolina statute, on all other than “a regu 
lar retail merchant in the State of North Carolina” for 
so displaying samples. 

Held, in an opinion delivered by Mr. Justice REeEp, 
that the state statute was unconstitutional and void be- 
cause in its practical operation it worked discrimina- 
tion in interstate commerce. 


Constitutional Law, Full Faith and Credit 


Milliken v. Meyer. U.S. Law Week, 4096. (No 
66, decided Dec. 23, 1940.) 

The Colorado Supreme Court held the judgment of 
a Wyoming court was null and void because of an ir 
reconcilable contradiction between the findings and the 
decree of the Wyoming court. On certiorari, the Su 
preme Court reversed and in an opinion delivered by 
Mr. Justice DouGras held that since the Wyoming 
Court had jurisdiction over the parties, its judgment 
was binding on the Colorado Court under the “full 
faith and credit” clause of the Constitution. 


Courts—Federal Courts—-State Decisions 


Stoner v. N. Y. Life Ins. Co. U. S. Law Week, 
4095. (No. 74, decided Dec. 23, 1940.) 

An action brought in a federal court between citizens 
of different states for a declaratory judgment that plain 
tiff is not liable. 

Held, in an opinion delivered by Mr. Justice Mur- 
PHY, that the judgments of an intermediate state court 
of review in an action between the same parties, involy 
ing the same issues is binding under the doctrine of the 
Erie Railroad case, although the action in the state 
court was remanded for a new trial, and is still pending 
and undetermined 

Note. The last three cases summarized were not de- 
cided until December 23, and the official text of the 
opinions for them did not reach the Journal office until 
December 20. 

This concludes all the opinions handed down by thi 
Court during December. 


The Constitution 


(Max Farrand, “The Framing of the Constitution,” 
1913.) 

“Once adopted the Constitution succeeded beyond 
the hopes of its most ardent advocates. This of course 
was attributed to virtues inherent in the instrument 
itself. Respect and admiration developed and greatly 
grew into what has well been termed ‘the worship of 
the constitution.’ It was this attitude that for so long 
obscured the insight into the real character of the docu 
ment. And yet, soon after the Federal Convention was 
over, Madison himself had stated in the Federalist: ‘If 
the new Constit.tion be examined with accuracy and 
candor, it will be found that the change which it pro 
poses consists much less in the addition of New Powers, 
than in the invigoration of its Original Powers.’ 

“Neither a work of divine origin, nor ‘the greatest 
work that was ever struck off at a given time by the 
brain and purpose of man’ [Gladstone’s eulogy], but 
a practical workable document is this Constitution of 
the United States. Planned to meet certain immediate 
needs and modified to suit the exigencies of the situ 
ation, it was floated on a wave of commercial prosper 
ity, and it has since been adapted by an ingenious polit 
ical people to meet the changing requirements of a cen 
tury and a quarter.” 
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Report of the Anti-trust Division again in most of the necessities of life ffects not only wit the ¢ 











. ¢ 4 IO , In tueél n nousing, in pt ly pated DULL i} 
HE recent address of Assistant . Ss e 
4 "1 ledical suppl n the things t gy area 
Attorney-General Churn 1 TI 
“ ‘ " i€ nee ne ix nas t 
Arnold before the American | my U 
‘ uming public is ‘ al I 
reau Federation, at Baltimore, , de " rr j 
. er cannot sell his goods. ndoned be ( 
regarded in the nature of a report “ , 
: ane ea ee ; elerence was 1 le in the ed I 1 
the anti-trust division of the Departmer 
: ; ; iking up the re it f an to our offices t 
of Justice. Mr. Arnold explained th bse i 
wi - - : ‘ t was stated tnat tnis ann ¢ wh l 
the farmers’ efforts to raise their ow1 | ' | k ; It ] 
. suing or ting books ec t be t 
prices through combinations, similar . 5 
° ea ae y reports contieren ust fhe 
those of the industrial organizat! Se ; 
, : Ot oI this ane I ey the 
who sell goods to them, never work out . 
1 ¢hat ¢] . ne part of the a ad is patrolied 


in the long run; and that e tarme my - ; 
always lose in such a contest for three al a th vii ni nd thace ahaut President Lashly Addresses D. C 
reasons: ae oe +f Bar 

“First, because the farmers do n , 7s ; f 4 9 , , a , rt wine ry | 1 — 
and cannot control the bottlenecks ;. 4, ee Ee ig zs 














e prices continued to go up; in at a District of C 
through which their goods must pass other part of the country, indictment tion meeting turns 
second, because farmers are too ind! ee ee 3 ote | aturteeannil 

am : oe : ugNnt in against certain associa eid sixty-nintn al 
vidualistic to cheerfully subject ther iia eveina axiom Gotu ’ P ‘ 14 

) harging price fixing and rest! e address of the 

ce . 7. recrimentation nec cnr . y s 
selves Rens - ee ee tion of output in respect to the same Jacob M. S 
for efficient organized power; and fi mmodity, and immediately p ciatic . 


ally, because the theory, that if every ay ae , bal ¥ RO ¢ 








S ppe the Court « 
one sells at a high enough price every Another reault of the ant f rt 
. A i i Stil 2 oe S| aii Li UO’ ACLiVi “i . 
one will prosper, leads only to ne tie . sunt wroaleantas nlar . } Mr. I 
. r : - F v¥ 4 a y bLaiiteai ¥ pia iS Ww ¢ i¢ ‘ iT. as » ‘ 
result—the destruction of the purchasing ie ee i ew il Sa alk eel td 
power of consumers Mr \rnold 4-3, which mipht 
a ‘ 5 Which Mmign ¢ nc ) é pine 
stated that the farmers’ interes t greed decrees to eliminate unlawful ntrol of p 
y trust articitiosn he Government . : . , ‘ ; , , 
Anti-trust activities of the Gover ractices and thus place the activities of affects the de 
is practically the same as the interest Of shoce inductriec of under I , vernment 
other ultimate consumers re rm Seat 
The 
Two cities were cited, in the one of [he different methods invoked in t rout g 
which it was stated the cost of building nti-trust program of the Govern: t their various 


a 6-room house with modern equipment is put in graphic form by Mr. Art ent in beha 
was $1,000 more than in the other. M1 follows De 
Arnold emphasized that, since housing [here are two ways of filling a un id 
is a necessity, the people buying them red bottles of water. One is to put the executiv 


in the more expensive localities must r¢ the: n the floor and throw water at nomic rehabilitat 
strict their diet, or other take vith a dipper [he other way to them 





slack, in order to pay this extra charge. to hold each bottle under the faucet constitut 


The story about added building costs 1 ne at a time Anti-trust enforcement 





some areas continued loc not take everything up at or ihe se 
“A primary reason for that extra ‘ts method ts one thing ata 
$1,000 charge is a series of restraint s a slow road and a tiresome road 1 of power 
. ° 91 ‘ 2 alx F + 
of trade which run all the way fro: t 1s my to eftective tate g 





contracting combinations to the keer economic organizatior nactments, resulting 
ing out of prefabricated materials i1 Mr. Arnold spoke of how the actu nce, wl 

order to protect inefficient and obsolete record of the building investigati 

methods of building. Who gets that refuted the fears of those who : it in tl 

thousand dollars? Theansw 
body gets it and everybod yses. it 1 a depression le continued: “As urs¢ ind | t es 





cluding the farmer.” n as they were convinced that wi h has beer 
An instance was cited 
council of certain trades r« 


stone used in building be cut in the cit Ss, most of the organized groups in essent 








where the council operated, thus result ling welcomed our work with ar icy ist 
ing in lower wages for thos® who d thusiasm which had no precedent hey to do so impose 
the work, in higher building sts | new it in the long run they woul esponsibilitie 





cause of the added freight charges, a galt ke everyone else if the is 
se eens enaiinnk fnew the farmer it id be Ghani eer « attend ten Logan-Walter Bill Up and Down 
was said : lume at st Since the recent lou 
“These are small cases. But sup] t was explained that the investiga epresent 


that they are repe: 
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rry out the constitutional 
reapportioning the mem 
£ ¢ edy ! p of Congress In the olden 
uring the process of making the 
pportionment, a pleasant time was 
y all. A simple method was used 
embership of the House was sim 
creased to the point required s 
State would lose any members 

ult was that the increase in men 
: — rship in the House,for those states 
ad enjoyed relatively large gain 

ation was not painful to any 
nember. This process, however, 
verge n the unconscionable in 1921 

as < ) I prope sal was made to increase 
a ership to 460 instead of leav 


t | hen existing hgure ot 
Con 


et by any method which might 
wen used (if the increase in total 
hip were to be avoided) eleven 
vere destined to lose representa 
\lthough these states could not 
efeated a reapportionment bill 11 
e te vote, nevertheless they 


ble for nine years, by 


filibuster 


- 
J 


ip for a vote. This log-jam wa 


‘ ; roken in 1929 by a resourceful young 
: ree ee ! from Michigan, to wit., 
I indenberg, who had come 
enate by aj 


rst e 


pointment the year 
fforts were unsuc 
because of lack of time and a 

But, by a filibuster of hi 

oil vn, he prevented enactment, at the reg 
ny? hetan. wlar st n, of the bill providing for 
tment the 1930 census, because | col 

Id not permit him to attacl 


: af 7 
99 ot n theret At a special session 


peot 11 1 ll passed caused his plan t 
‘eeally tt nto it. This plan rendered 
hle tft t portionment process almost au 


it vith a little help fron 


‘ ‘ lent in th ; 


ent in le way Ola Statement 

the | the results of each new census 
provided he should trans 

ress at stated times Thi 


 eehaeias 1 ; « (1.6 CA Fee 2 Ge 


ught up to date April 25 
e of its wording having pre 
¢ “ome obsolete by adoption ot 
tieth Amendment to the Con 
Apportione 1933, which changed the 
the sessions oft ‘Congress 
itomatic system is permitted 
this time, it is understood 
vill lose one Represen 
Other states would gain 
ng the met ibership at 435 a 
tutior t t | nt. The gains would be in these 
ornia, three; and one each 
t that it ean, Arizona, Florida, New 
F nal t t best | North Carolina, Oregon, and 
Already a bill has been in 
ng each de us there roduced, evidently designed to avoid a 
¢ ypeared a mild | t inv state It is H nf 10718 


by Mr. Rankin, of Mississippi, and 
would increase the membership of the 
House by fifteen, that is to 450, only 
ten short of the proposed 460 which 
gagged Congress twenty years ago. The 
bill also incorporates two points which 
the courts already have determined the 
law to be, by construction. It would 
provide that where a state’s member 
ship is increased and there has not yet 
been a redistricting by state law, the 
additional members shall be elected fro 
the state at large; and that where a 
tate loses representation, until it ha 
been redistricted by legislation, its en 
tire delegation shall be elected at large 
What is the “scientifically” best size 
for the popular representative body i1 
this Nation? It would be interesting t 
ee the results if the lethargy of demox 
racy should be so far overcome that some 
group of citizens would seriously take up 
the problem of trying to determine that 
question, and then stay with the issue 
until an intelligent reformation in thi 
basically important matter was accon 


plished 


Inauguration Day 


rhe 20th Amendment changed the 
date of Presidential Inaugurations from 
March 4 to January 20. One of the 
main purposes of the Amendment was 
to eliminate the long delay of 4 months 
between a Presidental election in No 
vember and the inauguration in March 
The original Constitution did not fix 
the date when the President should take 
office but provided that: 

The Congres . may 
the day on which they [the electors 
shall give their votes.” (Art. II, Sec 


1.) \fter the adoption of the Consti 


determine 


tution by the necessary number of states 
the Congress on September 13, 1788 
fixed the date of the meeting of the 
Electoral College for “the first Wednes 
’ 


day in February, 1789. The same res 


olution of Congress provided further 
that: 
“The first Wednesday in Marcl 
next be the time, and the present seat 
f Congress [New York City] the 
place for commencing proceeding 
under the said Constitution.” 
[It was that language of the resolutiot 
of Cor»;ress, which was adopted with 
yut specific authority of the Constitution 
(but no doubt with implied authority ) 
which fixed March 4 as the day of in 
auguration from 1789 down to 1937 
These facts are of particular interest in 
connection with the Inauguration story 
in this number. They emphasize the 
traditional, rather than legal basis of 
Presidential Inaugurations 
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proval, the bill (H. R. 6324 ntit takes the place = Cnalc and techni understand and 
“An Act to Provide for the | lit PI tion of rule f evidence. and sil la 
Settlement of Dispute :' ind expert unal . be huence 
States and for Other Pury é ns " t in eye that looks f n techni il. 
The objective of the bill prof rd t ‘Tesults ratin than backwa 1 the lawyers <pe 
edly the assurance of fairness in ad precedent and to the leading case though they al 
istrative proceedings With t bie ~ubstantia os ce ren ms a hig the lawyers still pref listing 
tive there will be universal agreement = i tion than techi ecedent and to jt 
The promotion of expediti rder] paar er than to get 
and sensible procedure in the luct © acministrative tribuna ot I the efforts 
nt "IT + ‘ | 
public affairs is a purpose pp ge © Ser sate ' gage ( 
mends itself not only to tl ng € Commission, one of the first of i persistent fis 
’ . ¢ + ; 1 4 
and the courts, but to tl ut . a ae a, a nistrative tribur 


partments and administrative ge Peas i ace “ ” : 
; ministrative tribunal were firml Interests” Oppose Reform 
themselves : 








enized by the courts man , ddition t 
Cites Improvement ¢ jefore the commencement of t .dministrat 

Despite the tremendous g t tl nistration the Supreme Court ipon their exclusivs t 
business of administratiot ! nt king through the present Chief 1 powertu t 
years, | have observed that ther lefinitely recog d the usefulne posed to reforms that 
been a substantial impr ment t nstitutionalit f the administ fective through t 
standards of administratior t t tribunal and, speaking of t trative tribu 
That does not mean that irt eate such a tribunal, referred t tinuing§ seri 
provement is not needed bvious purpost the legislat en a powert t 

I am convinced, howeve to furnish a prompt, continuous, « xpert terest on one ¢ 
ality the effect of this bill ild be t nexpensive method for dealit iss of individu ( 
reverse and, to a larg xtent 1 | t lass of questior ot tact whi irate interest 
one of the most signif t and useful eculiarly suited t xamination ther side. the ' 
trends of the 20th centu 9 terminatior by il Iministrativ iality before t 
ministration ¢ é ASS1g1 to that t the cont é 

That movement | t rigir t rward-looking judge experienced trative tribunal 
recognition even by courts thet trators, and maz progressive ndividual shipps 
hat the conventional process« the public-spirited lawyers have recog n the courts witl 
court are not adapted to handling ' I | that American jurisprudence must rations ver exce ¢ that 
troversies in the mass. Court proce nce along two lines all in singh lt 
ure is adapted to the inter nvestis t, the cheapening, expediting, a1 t in the agvrevate ; terstate 
tion of individual controversi But tying of the judicial process itse mmerce Commissior eated ti) 
it is impossible to su t the dail cause has been greatly advanced wer consumers cou t vit f 
routine of fact-finding in mar f ou t ugh the adoption by the ctric light rates ( 
agencies to court procedure Litigation urt of simplifed rules governi l irity holde t trengt 
has become costly bevond the ability I | . lings ndet il autl £ nst the concent 1 I 
the average person to bear Its tec] le upon my recom endation Kerage interests, 1 as 
nical rules of procedure are often tray n of the rules of criminal practice | rers bargain on equalit vith the ir’ 
for the unwary and technical rules of I Iso been authorized, upon 1 oncentrated power of The leg 
evidence often prevent com t el mmendatior ery heart of modern ref ' ry. 
determinations on _ informatiot hicl Secondly, the reservation of the jud tration is the administrat tt 
would be regarded as adequate for at process for case ippropriate t t truth in securities t wit it al ust 
business decision The increasing t ercise and protectior t the courts idministrative tribur t f P f ‘ 

> 














194] LOGAN-WALTER BILL 


y 
7 


nts, including the suggestior 
tribunal t t eded legislation 
lation wit Awaits Report 


vear such a committet 


taking up in detail each of the 


; 


chtl é yical administrative agencies 


holding prolonged s« 


ngs, inquiries, and discus 
t sk has proved unexpect¢ dly 
The objective of this ce 


ver, is not to hamper ad 


e tribunals but to sugges 
; ents to make the process more 
nd more just and t 
ind uncertainties and litiga 
uld desire to await thei 
recommendations betore ap 
easure in this compl 
In this thought I believ 
can vill igTec [he rep t 
endations will be trans 
he Congress in a few weeks 


ile, without substantial c 
hearings to consider the prob 


departments 


is bill ha been passed 
Ch bill has been unan 
: ndemned by the committee 
e law and by the cor t 
il legi lation of one tl 


st resp cted bar asso 


erica the \ssociatio1 
+] City of Ne \ 
e recognizing the need 
he hi nistrative - 
‘ ad 
rthel we think that tl 
th, se , pease" present bill, under the guise of re 
. ; uld force administrative 
pre irtmental agencies having 
aan ety { tunctions into 
cietit ld whicl so rigid, s 
Cae ly interfering, as to bring 
. videspread cripp! ng 
, istrative process. 


e entire ’ Points Out Delays 


‘ted, including many 


el] eT ‘ Pw 


‘ affected. 
vities have an important col 
Comment on Veto 

! trat Law Bill, came to a dead 
f he House of Representatives on 
ed ft ber 18, 1940, when the members 

voting refused to over 

t vet the vote being 
the veto and 127 to us 
ng been unanimously re- 





he Senate Judiciary Cor 
76th Congress 


HE draft of leral 1 eport No. 442, 
admiunistrat tl t May 17, 1939) and after 
‘ f 7 


having 


Governot f been unanimously passed by the Senate 

egate ppt he last week of July, 1939, the 
1939, and ended reconsidered and returned t 
extent where it remained until 
udiciat t t t passage of the House bill 
know! the t | 6324 n November 26, 1940 





Jt 
~~ 


the defense 


ve pointed out serious delays and un 


eral effect on program, 


certainties which would be caused by 
bill, if enacted. 
the 


considered 


the present 


It appears irom text ol 


the bill 

that the the pro- 
dures and delays incident to the pro 
the act inappro- 


Congress 


cedures provided by 
priate to agencies engaged in national 
I is doubtless due 


defense functions. It 
functions 


that 
performed by the maritime commission, 
the department of and the 

are affected by the bill. Func- 
as important to our economic de 
the 
regulations 


oO ove! sight 


important 
I commerce, 
treasury 
tions 
funds control it 


tense as toreign 


treasury, where general 


ust be made with utmost promptness, 


uld be subjected to delay for hearing 


1 
1 
ids 


notice of hearing in advance. 
Quite apart from the general philoso 

phy of this bill, its unintentional inclu- 
on of defense functions would require 

my disapproval at this time 

bill 


has been prepared by the attorney gen 


\t my request an analysis of the 
is submitted herewith for the 
the \part 


disagreement general 


eral 


and 
intormation ot Congress 
the 
philosophy of legal rigidity manifest in 


the bill, I am 
would produce the ut 


from a with 
me provisions of 
nced that it 
aos and paralysis in the 


con 


1dmin 
stration of the government at thi 
critical time. | convinced that it 
and 


controversies at a 


am 


in invitation to endless innu 


erable moment 
vhen we can least afford to spend either 
governmental or 


private effort in th 


luxury of litigation. 
\merican ide 


action is wortl 


loday, in sustaining 


justice, an ounce of 
ore than a pound of argument 


these 


lor bill 


reasons | return the 


without my approval 
FRANKLIN D. 
White House, 
1940. 


ROOSEVELT, 
lhe 


| lec 18, 


bill 
logan bill) was indefinitely postponed 
Walter 


bill) was unanimously reported by the 


vhen the Senate (known as the 


The House bill (known as the 


House Judiciary Committee (Report 
No. 1149, 76th Congress, dated July 13, 
1939) though 
mittee later submitted on February 21, 
1940, a dissenting report. After debat 
during parts of three days, the House 
passed the bill on April 18, 1940, with 
287 members being recorded in its favor 
and 97 

The 
ite Judiciary Committee and that Com 
mittee approved 
and directed the 


one member of that Con 


being recorded against it. 
House bill went before the Sen- 
unanimously certain 


inor amendments 
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On Research in 














Law A press for solution, should provide 


‘entive and motivation for our will to 


\ 


Challenge and d Proposal irry on—without which research is a 


nd sometimes sorry affair. 

j , With the burden of holding hig! 
torch of legal scholarship placed 
1s 1 j ipon us in this of all worlds, what must 
wnal proj ved the { ve do? The answer here given builds 
Te t] upon the foregoing, but is stated in sp 
r Jerome ! e Scl f he form and in practical terms to 
nd yy é of criticism and consideration 

ginal ww Re laymen as well as by experts 
pl lhe proposal is simply this: to utilize 
ep } i definitely foreseeable time 
ve st ! mpetent legal researcher in the 
do this not only by provid 


1 


with abundant facilities for 


ng on his work, but also, espe 
in the case of the exceptionally 
searcher, by placing him in 
ge of a small group of researchers 
me briefly elaborate the plan 

saged \t present we do not hav 
ted State t temporary mat ingle institute devoted entirely to 


CU id > : 5 vic 
but for an i1 ituré egal research; we do not have a single 
: undation primarily interested in pro 
Senrinnaicve eee ee ting legal research. The best avail 


ble resources make it possible for 


detail. H et -+ individuals to carry on their research 
nN ally aided by one or two young 


physics, chemistry, eco 


luates In 
1 oe e tension the nomics, et cetera, in hundreds of labora 
ries there are recognized positions as 
issistants 


Think of 


earchers and_= researc! 


ng substantial salaries 


a vain effort to practice 


rofession! This would not ever 
tch the possibilities of utilizing the 
dant skill for 


uld easily be made available 


legal research that 


\ research institute, working in one 
ould not 
might have the 

| 


dominating phi 


lace, with limited personnel 

a2 a ceaer uffice Moreover, it 
itations of a single 
] interest in 
The Fe 


writer con 


me sophy or of particular 


certain fields or problems unda- 
or Institute which the 
tbeald deieis ; i eae templates would some day function in a 


build a 


competent re- 


ndred locations. It 


enter around 


would 
é : as each 
- rs c Pes 1 Pe a th , earcher that would not only aid “his 
, , ae research” as presently understood, 
; , would provide a staff to enable him 
3. Having a ee must hasten not only to deepen and broaden his re 
ut 3a rship cannot be cearch. It would also enable him to 
research on a scale that is now 

es thi never undertaken, and to light the spark 
formulated it lvance. On the n others, and train them to carry on 


er hand var¢ tf general goals he life of a great legal researcher is 


ften so pitifully short! We in law de 


55 


NOTES AND COMMENT 


less than almost any others to benefit 
from it. 

The essence of the proposal has beer 
described, and that is all that can be 
stated here.” 


Patron Saint of the Lawyers 


Reprinted from November 1940 Lax 
published by Edward Thompson 
Co., Brooklyn, N. Y.] 

Strange tales have been told of law 
vers. Many 


ance and have been circulated by supe 


trom ignot 


have sprung 
stition. Typical of these is the story of 
how a blindfolded lawyer was led into 
the cloister of saints and told to choose 
A fter 
groping among the niches for a time he 


the patron of his profession. 
embraced the figure of Satan who wa 
crouched at the feet of Saint Yves 
Such a yarn might have sprung fron 
the lips of an imaginative fellow who 
somewhere saw a picture of Saint Yves 
and the erect cat which is his symbol 
But regardless of its origin it should 
be branded as false. Too many tales 
and jests vilifying lawyers and holding 
them up to ridicule have been circu 
lated. Like the old Ford jokes they 
create an impression on the public mind 
which eventually becomes an attitude 
Saint (Yvo) of Brittany 
known as “advocate of the poor” is re 


Yves 
garded as the patron of lawyers. For a 
saint to spring from the ranks of shop 
keepers or lawyers was considered un 


usual. Generally, they had been kings 





or beggars, prelates or monks, warriors 
or hermits. Popular astonishment at the 
addition of a lawyer to the long list of 
saints found expression by singing on 
his festival, May 19th, “advocatus et 
non latio, Res miranda populo” (a 
lawyer and not a thief, a marvel t 
people). 

Saint Yves was born in 1253 at Ker 
martin, near Treguier. The house in 


which he was born was preserved un 
til 1834, and his bed is still shown. AIl- 
though his reliquary was destroyed dur 
ing the French Revolution his remains 
have been reenshrined at Treguier. 

The future saint was sent to Paris 
to study canon law at the age of four- 
teen. When twenty-four he moved to 
Orleans for lectures in the civil law 

He was a devout man, spending as 
much time with his Bible as with his 
law books. He tried to live the simple 
good shepherd life and many stories 
testify to his success 


Sr 
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Recent Repeal of Missis- 


sippi Mortmain Provisions 


New Sanction for Enforcing 
Wagner Labor Act Seen 


Recent Deaths 











A 10 Point Post-W ar 
Program 


English C 


hurches in Accord 


-TCAN BAR ASSOCIATION JOURN 
and peoples should be bene\ ) 
examined 
\ pneace ettlement must be dic 


ot acute responsibility 


sense 
eighs human statutes according 
to the holy, unshakable rules of divine 
| post-war settlements ay 
way off But these tenders 


signihicance 


Law School Meeting 


Associa 
ools, 


annual meeting of the 


American Law 


Sc 


Ty 


held at the Edgewater Beach 
( cag December 27-29, 1940, 


nded by more than four hundred 


1 men trom ninety-one men 
0] President Edmund M 
of the Harvard Law School, 
ng tr tradition by the brevity 
iddress called upon the law 
to re-examine the social value of 
rk and take new thought of 

byectives \ resolution was w 
| pass¢ | requesting the Pres- 
the United States to deter the 
tion into the military service ot 
te for admission to the basi 


ns until they shall have had the 
] 


nity to qualify by taking exa 


fulfilling the 


alter 


to such ex 


nit 1 ici! ss1o1 


enera é on considers tie ub 


iberties under the chair 


Professor Harry Shulman 


ile Law School. The Solicitor 
t nited states, Hon Francis 
presented various posstbiliti 
eting the threat caused by the use 
c propaganda in this country 
gainst democratic institutions 
ed the belief that the g 
nt uld under no circumstances 
ensorship but might make 
f propaganda and report its 
he ( megrTess 
u yind-table discussiot 
t the progral uring ‘ 
the eeting 
tst g event the Confer 
( easol iz 
given to the Law School 
‘ é b the \ Ca 
ciat nd the ABA Jour 
t Edgewater Beach Hot 
than 400 guests partook of the 
ents and the unusual opportu- 
2 l-fellow hip wl h_ the 
np ided 
the 1941, Professor Harold 
~ | t the Duke Universit 
I iW will serve a president 
ciation For the past three 
] been secreta na treas 
{ if Vi 
Acting t 


AL 4 


The Journal in 194] 


Readers of the JouRNAL, during the 
yeal 1940, received about 1000 pages, or 
more than 80 pages per month, of orig 
editorials, law-news item 
book 
bar The Editors 
believe that such a substantial quantity 
of timely and authoritative material, of 
interest to the badly 
missed if it were not provided by some 
nation-wide medium like the JouRNaI 

In June 1940 a new managing editor 
took His predecessor, 
period of twenty years, had helped to 
guide the JOURNAL to a recognized posi- 
tion as perhaps the leading law period- 
ical of the The JOURNAL is 
naturally may be 
called a new phase, due to changes in 


inal articles, 


abstracts of decisions, reviews 


\ssociation news, etc. 


Bar, would be 


over. over a 


country. 


passing into what 


the profession and in the country gen 


erally. Changes in appearance and 


style have been innovated; timely orig 


inal articles have been “conscripted” 


an effort is being mack 


he 
rie 


ind in general 
the 
a national news-medium for 


to improve effectiveness of t 


JOURNAL as 


the Bar of the country. Further inno 


vation in reading content are being 


ntemplated; particularly by 
planned pt 


way of 


having a 


more definitely 
gram of original articles discussing re- 
lated topics of timely interest to lawyer 
The the country, ; 
group, will inevitably take a major role 


National Defense Program. The 


lawyer s of 


our 
JOURNAL wi!l make it a first order 
business to do its part, since several 
members of its Editorial staff bring 
to their work the experience and the 
emories of active service with the 
troops, both in the Spanish-American 


Great War 
content 


War and in the 
We hope the 
| stvle of the JOURNAL is 

\dditional 


to improv e 


and ( 


new 
an improve 
I 


readab 


r ‘ 


changes it 


i 


ment 1 
ility 


and type lace, 
ire being worked out. The use of th 
cover to suggest symbols and ideas con 
nected with the law will be continued a 
] Altogether 


long as they meet approval. 
and suggestion 


e welcome criticism 


Bar.—E d. 


The Journal Index 


from the 


H. G. Wells makes one of his Ger 
man characters say 
“The English do not understand 


indexing. It is the root of all good 
organization.” 

The JOURNAL believes in good index- 
ing. A cumulative index down to 1937 
will be found in the ABA Annual Re 
An index for 1940 

inserted this issue 
in such a way that it may readily be de 
tached for binding at the end of vol 
ume 26, or for other purposes. This 
innual index has been prepared with 
care by the JouRNAL editorial staff. 


port for that year. 
in the middle of 














Leading Articles in Current Legal Periodicals 


By KENNETH C. SEARS 


Professor of Law, University of Chicag: 
ADMI> TRATIV] : iuthor, but it w 1 be a surprise t 
rctiial ount of the ver woul , 


Development see ee 20-4 ’ ia ou awy 
Maxwell S. Isenbers n 27 ey N ' . = tom ee oe 


vember. 1940. )—Wel , r survey 
| relat rs int ¢ ret we are 


r P ’ 
vives a g od idea oat the wa ; _ 
] | , ; nothing ne . 
egislative power, the sey FS , 
] | \f government y the Conegre 
tive finality, the procedut ; shes - | e 
1°91 e that frote ’ ittersor 
case, the once propose ' ‘ ‘. . ; 
; Sons ; ent by men \ nt en art 
Walter-Logan bi et rvanizatios 
] ee | ] issociate | reat , 
Here are tw notewort ‘ It is o1 ¢ 
- ‘ ‘ | é { nstitut , ex er if 
n the last tet ¢ ‘ 
€ tne y ] . ont 
o regard admini . ; 
tl I 1 
be solved ratnet har F ecente 
fatth in 1 
ignored Z | , , 
5 I 1 crushing | 
or the cases t ¢ 
l] f eT { 
general! iy ( r 
Lf var 


pont i ( 
‘ f é t > 
CO P 
interstat ( ” i 
Dowling, in 27 Vir r 940 Pi 
trend is awa' or I ; 
at work wl t pows Ou f 
of that court 1 ec] ( tion of th 4] j 
commerce clause ) 1 re ) 
celved ecort ¢ é r ( , 
tices: (1) all state re e! SAO . > ¢ 
commerce 1s implied! } ‘ ) tates are a Scle . 
free to tax and regulate until t ted | 
Congressional actior the | mie eee he rere ye ee 
P ‘ ‘ i a‘ ‘ .' 
but not all state 1 { as , ; 
(4) though the clause p1 ' re : RE, 
o * ‘ 7 I 
may arise tron 1 ’ 1 
. The ‘ P 
\fter re viewing a nut eT LJ mt , - , 
‘ . . e¢ o one 
ling offers this guidat t t ( t é “4 _ 
viz., “that in the absence I mt e consent ' 1 Ss at ( bd ; 
. me tO a Dé 
Congressional negati will f the : : ' 
against state actior é é rnat = 
commerce constitutes t rerence I ’ f () ! 14+ Che ecstro 


national interests, the pr pti ( rebutt 1 late 
the pleasure of Congr« { s oftered e beet late s irrelevent 
in support ot this wor 1 1 I 4 transactic ] , vate persor | 





of the Court after 1 lng 
error, and (2) t ey 
which the diverget 

t eT f t 


onciled Ouery Ae, | . . tor a | . . 
Flite ~ t¢ ere i neut 


only on the surface the ! tat : i 
. : J baer : . States 1S 1 instead t 
tormula tor their s if t upporting tot, heretore. the 
lete a ; 
CONSTITI — 
the . r ] é o 
The Supreme Cow Decla r? by | is initiated 
Perry Patterson. in 10 Brooklvn T.. ] 18. (October bligations ( act of P 
1940.)—“TIt is generally regarded that in the field of ment Conseque Germat 
constitutional law tl ts hay eclared the erent, and parties to these instr 
perfectly obvious meaning 1 tl ter! ‘ t t 
therefore. constitutional lav nnot he 7: rded to ar » oll neutra 
substantial degree as judge-r e | So states the ipports RB nswers Wr 











\NUARY, 194] CUKRENT LEGAL 
international law ( raft convention’ on 
ggression’ is an ¢ elical expression of moral con 
ictions which will 1 ear the brunt of practical ap- | 
ication and, for this uneasy world, is non-legal in its 


ynnotations.” Fenv oncludes: The United States 
“no longer neutra e normal technical sense” of 
k of understanding of the 


at Germany 


e word but be aust 


oblem by 


its conduct can i m other states the ob 
ervance of neut Furthermore, the ultimate 
ght of self-defens« natior resisting a law- 
reaker wnen licate that, 


placed “‘in 


on in whi iccessfu ttack others 
ire 1 r 
if 
Retr De ve? ns, by 
irvill C. Snys 121 ( June, 
940. ) The d al decisions 
hic] ul l but only 
leclare it’ acc if t been strongly 
riticize ie but its 
cepta ce tr ( f the 
etre pectiy pe Indeed 
the declaratory ler us 11 
getting rid of tl eration 
ludges may overt e correct 
principle. The eration of 
erruling de é il rule but 
stinct exceptiol ( d it ha 
been difficult to co ( e! Che to support 
hese exceptiotr I right has 
tiled The re the exceptions lies in the 
principle ised their assertion 
Chese 1 é le reason result in the 
prin iple ( ( it there should 
me pr de ns to the end 
if e law n beyed Chis principle 
reliance “extet ( es of law as well as 
law itself.” S« irts upor yn have fol 
lowed a prior de é inion have 
innounced that t n was overruled prospe 
r | | Id I ern for the future 
\\ OR 
W artim Cov Labor, by 
rancis Hi: Philip Mar 
5 in 5445 1940. ) 
What doe é It places a 
eavy | population, 
but the supply of ( ely rigid. Com 
petiti bidding large ile relocation of 
vorkers result nfusion that lowers 
the efficiency of 1 production Such is the pro 
logue to a descript he experience of the United 
States h g om the Revo 
lutiona MV greater legal 
erest the War powcr 
under the United Constitution. The conclusions 
briefly: (1) compulsory 
to totalitarian 


t f the demo 
pends traditional free 


é é inevitable 
war effort, and (3) the 
10 1 under mili- 
be irtailed; rather 
oat . 
will co 





PERIODICALS 








GRAY’S 


ATTORNEYS’ TEXTBOOK 


OF MEDICINE 
SECOND EDITION NOW READY 


By ROSCOE N. GRAY, M. D. 
Surgical Director Aetna Life Insurance Company; Aetna 
Casualty and Surety Company 


Written from the verdict stand- 
point by Dr. Roscoe N. Gray, Sur- 
The 
author’s years of contact with over 
700 = affiliated 


torneys have given him complete 


gical Director of the “Aetna”. 


adjusters and at- 


understanding of what the lawyer 
must know about medicine, and how 


it should be presented for the best 
legal use. 
A necessary guide to the correct 


study, investigation and trial of 


claims. Liability injuries and dis- 
abilities treated in specific detail. 
Fractures covered according to the 
particular bone involved. Hundreds 


of subjects treated. Over 28,000 


separate index entries. 


Contains an Atlas of human an- 


atomy illustrated in 8 colors. 


1 Large Volume, 1590 pages, $16.50 


Free Inspection 

To Matthew Bender & Company, Incorporated 
109 State Street 149 Broadway 
Albany, N. Y. New York, N. Y. 


Please send for 5 days free inspection, Gray’s Attorneys’ Text- 
book of Medicine, price if retained $16.50. 


NAME ... 


ADDRESS 
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Democracy which has 
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The principal speaker 
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racy He explained 
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Ross 


Announcement of 1941 Ross Essay 
Contest 


‘onducted by American Bar Association Pursuant to 
Judge Erskine M. Ross, 


If ceased 


Terms of Bequest 


INFORMATI FOR CONTESTANTS 


Subject to be discu 

“Prospective Development of International Law in 
the Western Hemisphere as Affected by the Monroe 
Doctrine.” 

NOTE: It is expected that the discussions will deal 
with the subject prospectively in view of present world 
conditions and that the effect of the Monroe Doctrine 
on the relationship of the Americas will be within the 
scope of the discussions 
Time when essay must be submitted: 

On or before February 15, 1941. 

Amount of Prize: 

Three Thousand Dollars. 
Eligibility: 

Contest will be open to all members of the Asso- 
ciation in good standing, except previous winners, 
members of the Board of Governors, officers, and em- 
ployees of the Association. 

No essay will be accepted unless prepared for this 
contest and not previously published. Each entryman 
will be required to assign to the Association all right, 
title and interest it 
right thereof. 


he essay submitted and the copy- 

An essay shall be restricted to six thousand words, 
including quoted matter and citations in the text. Foot- 
notes or notes following the essay will not be included 
in the computation of the number of words, but exces- 
sive documentation otes may be penalized by the 
judges of the contest. Clearness and brevity of ex- 
pression and the absence of iteration or undue prolixity 
will be taken into favorable consideration. 

Anyone wishing to enter the contest shall com- 
municate promptly with the Executive Secretary, 
American Bar Association, 1140 North Dearborn 
Street, Chicago, Illinois, who will furnish further infor- 


mation and instructions 


Reverse Old Precedent on 
Peaceful Picketing 


Lansing, | ~ Reve g a pre edent 
$2 Supreme ( if Michigan 
eld that peacetu ng by labor organizations 1s a 
lawtul right t n the facts in a labor dispute. 
In its ear] e Co taken the posi- 
1 that picketing €gail, aS a fori ot coercon 
and intimidatior uled that display of banners by 


would be 
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Books for Reference in 
Handling Special Cases 


Wills, Executors 
and Trustees 


By William J. Grange, Walter A. Staub, and 
Eugene G. Blackford 


A book that combines into one coordinated treat- 
ment of procedure, the points of view of a lawyer, 
an accountant, and a banker. Includes a plain 
statement of the law on wills and intestacy; the 
various kinds of trusts; the liabilities and duties of 
the trustee; and accounting methods that meet re- 
quirements of courts of probate. Included are forms 
to help you in the preparation of a financial state- 
ment for review by the court and to guide you in 
the drawing of special clauses for wills and trust 


agreements $6.00 
Real Estate 


By William J. Grange 


Full of reliable, constantly helpful information 
needed at every stage of negotiating or closing a 
real estate deal. The book covers the law which 
governs; the procedure which must be followed; the 
rights and duties of all persons concerned; and 
where rights are in conflict, what redress is possible. 
Contains a full discussion of how contracts are 
applied, including the meaning and operation of 


articular clauses. 
particular clauses $5.00 


insurance 
By S. B. Ackerman 


This book will save you time and trouble in explain- 
ing to a client just where he stands in the way of 
insurance protection and coverage, why he does or 
does not have a case. In preparing a case, its con- 
cise guidance to the legal principles involved will 
be of invaluable help. It covers all types of risk 

fire, iife, workmen’s compensation, water damage, 
etc. Here, also, is a handy guide to sundry clauses 
which limit or extend coverage. $4.50 


Real Estate Management 
By H. Robert Mandel 


In your administration of clients’ properties, highly 
efficient management methods can contribute much 
towards turning real estate “headaches” into money 
makers, or keeping now profitable real estate on the 
earning side. This book describes these methods in 
full detail—from the leasing of space, maintenance 
of property, supervision of personnel, purchasing of 
supplies, to the keeping and final rendition of 


accounts $4.00 


Sent for 5-Day Examination ™ 


Within 5 days after receipt of books, I will send 
remittance plus postage. Or, if not satisfied, return 
the books. (We pay delivery when payment ac- 
com»anies order; same guarantee of satisfaction.) 


Write Dept. M451. 


THE RONALD PRESS COMPANY 
15E.26thSt. PUBLISHERS New York 
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ae N's Casier 


TO WRITE A BRIEF TODAY THAN 
IT WAS THIRTY YEARS AGO 


THIRTY YEARS AGO a court said. “"Courts. as well as attorneys, 


often copy a long list of citations . . . when an examination of 
the cases cited would show that but a few of them were in point. 
| and that many of them were in direct conflict with the proposition 
| in support of which they were cited.”“—Ex Parte Simmons (1911), 


5 Okla. Cr. 399, LL5S P. 380. 


Poday the attorney with AMERICAN JURISPRUDENCE does not 


| run the risk of such criticism. He merely cites the courts Am. 


Jur. and his work is done in so far as the statement of a rule of 
law is concerned because 
I. Am. Jur. is accurate in its statements. 


Il. Am. Jur. is accurate in citing actually sus- 
taining cases. 


lil, Am. Jur. is acceptable to the courts. 


YES. 1911 DIFFERS from I9LL. and the difference is very much 


in favor of the attorney. 





Kither publisher will gladly explain the many features of 


AMERICAN JURISPRUDENCE 





THE LAWYERS CO-OPERATIVE PUBLISHING CO. 
ROCHESTER. N. ¥. -:- 30 Broad St.. New York City 


BANCROFT-WHITNEY €O. 
200 MeAllister St... San Franciseo. Calif. 
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jar .\ssociati occupied tization of the reliet chapters o1 iughlin and Charl 
the prog Chandler act, arranged by Ben ere ill; all Judges ot 
ry. J Vham, Chicag rst é t Court; Probate g Glend 
ctivitie ie Illinois Bar Ass \rnold a1 Valter : 
lowe by ludges James ws * ep! 
tions on [The next general meeting of th Simpson of the Court & 
tice and State Bar Association will be ction; Judges-elect 
legal education and admission to tl 1 at Peoria on February 15, 1941 Villiam L. Mason, 
bar, and probate and trust law After CHARLES Bb, STEPHENS and Francis E. W b 
noon meetings were 1 by Se Assistant Secretary Lashly, president ol 
tions on corporation law rimit il law \ssociation; Roland 
legal history and _ biogray ublic Sé. Louis Lawyers Associa- lent of the Bar 
utilities, real estate law, taxa ind ‘ P uis; Frank C. Mant 
unauthorized practice of the law tion Annual Dinner lissouri Bar Associat 
The section meetings were devoted SOUT five hundred judges, prac- ‘ations, president of t 
to discussion of a wide range f sub A ticing attorneys, their wives and ciation, who presided 
jects of practical interest to member ends attended the second annual di Judge Joseph W. \ ig 
f the bar, covering sucl helds 5 er tor tederal, state and city judge x the United States | 
judicial review of state administrativ nsored by tl Lawyers’ Association ind said his two great t 
bodies, the uniforn ust acts. needed f St. Louis, in that city, Friday eve laily contact with pra 
revision in Illinois stantiv " ng, December 6. It was the largest and with fellow judg: 
eal property, a symposiut n regu- gathering for such purpose in the his erences. “I call ’en 
lation in the public interest as oppose tory of St. Louis, and the lawyers wh aid, “and leave it to t 
to private initiative in the field of put ttended are agreed it was a most suc to correct all error 
lic utilities, tax clair n bankrupt essful occasion Judge William Ds 
ind reorganization matte nd a sy [In attendance at the dinner and the St. Louis Cou 
posium on Illinoi str eated at the head table were all Judges took the opporty ¢ 
tion and propose the United States Circuit Court of “swan song” after 24 
\ feature of ppeals for the Eighth Circuit except guished service on tl 
day was the general luncheon for al John B. Sanborn; all members of the he will treasure the friendshiy 
embers of the bar in attendance at St. Louis Court of Appeals; Federal while on the Court 
the meetings. Following the luncheor udge Charles B. Davis; all Circuit leagues there 
the section n commercial law pre idges except Judges Frank C. O’Mal stirring eulogy 
ented “G tl Debtor Relief,’ ey, Ernest F. Oakley, James E. Mi idge O’Neill Rya 
TO OUR MEMBERS: 
Start the New Year by using the form printed below to propose one of your as 
acquaintances for membership in the American Bar Association. 
Applications filed during the period between January Ist and March 3lst should be a 
companied by initial dues of $4.00 ($2.00 if the applicant has not yet passed the fift vel 
sary of his original admission to the bar) for the remainder of the current fiscal year ending 


June 30th. 


Application for Membership 
AMERICAN BAR ASSOCIATION 
1140 North Dearborn Street 
Chicago, Illinois 


Date and place of birth. 
Original admission to practice. . 
State Year 
Other states in which admitted to practice (if any). 
Bar Associations to which applicant belongs. . 


White 0 indian DF Mongolian 0 Negro 0D 
PE xc wave. viele etexryaduteandeae seca naika tg hee Wiles ale oe 
Office Address 


Home Address ........cccocccces ap a eer taney eee: Rpt 


NU 20 tics ys uhaedeesees evehesebanetnedal Address , , rn eee 
Check to the order of American Bar Association for $............ is attached. 
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WASHINGTON SERVICES TO 
MEMBERS 

The Supreme Court Opinion Service will 
furnish at $1.00 each, copies of opinior 
hy airmail as soon as available from the 
printer. The opinion usually may be had 
within 24 hours after the decision is an 
nounced The Supreme Court's docket 
number and the name of the case should 
both be stated, if known When these are 
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Outstanding in Its High Authority 


by ROBERT H. MONTGOMERY 


Counsellor-at-Law; Certified Publie Ac- 
countant—assisted by a Staff of Legal 
and Accounting Specialists 


ral taxes 
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g tl wisest and best course 
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tax matters, no matter what other 








r T . r , 
lhe New Excess Profits Tax 
for complete, systematic review The Excess Profits Tax Law of 1940 
ry item in your return, to make contains a number of provisions that 
r ingles have been overlooked will prove traps for the unwary. The 
Handbook will guide you safely 
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assets, base period earnings, credits 
exemptions, special relief, et« 
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BILL of 
EXCEPTIONS 
In some jurisdictions the shorthan 
notes of the official shorthand reporte: 
when duly certified by the reporter and 
the presiding judge, become the bill of 
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Forgeries 
Typewriting 


Anonymous Letters 
Paper 


Infra-Red and Ultra-Violet Photographs 
Scottsboro Case, etc., 
J. HOWARD HARING 


15 Park Row, New York City 
Res. Phone (Newark, N. J.). HUmboldt 38-2014 


Served in Lindbergh Kidnaping 
J. VREELAND HARING 


Case, 


Bus. Phone. BArclay 7-8778 
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Letter of the President of 
the Federal Convention, 
Transmitting the Constitution 


In Convention, Septembe 


lo His Excellency, the 
Congress 


Sir, 

We have now the honor t ibmit t 
the consideration of the United State 
in Congress assemble tit 
tion which has appeared to us the 
adviseable 
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and judicial authorities should 
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LAW BOOKS 


We carry a big stock of second-hand sets 
and text books. 





We have just received in stock a complete 
library consisting of all the National Reporters 
including Federal, American Digest System. al 
complete to date and in fine second-hand buck 
ram binding. and many Iatest text books. We 
would appreciate your inquiries 


BURGER LAW BOOK CO. 
537 S. Dearborn St. Chicago, Ill 








New and Used 


LAW BOOK §| 


Largest Stock of Sets & Text Books 
List on Request 
ILLINOIS BOOK EXCHANGE 
(Established 1904 
337 West Madison Street Chicago, Illinois 











USED LAW BOOKS 
$200.00 


Atlantic Reporter |-200 


Northeastern 1-194 


Northwestern 1-280 280.00 

Southern 1-195 315.00 

N. Y. Supplement |-305 305.00 

Corpus Juris !-7! & I4a 60.00 

Ruling Case Law 38 volumes 27.5 
Prices 


CLAITOR’S BOOK STORE, Baton Rouge, La. 

















cess Wilit t 
t ituatic 
e 
nat it 
obatior I € 
ps t e expect 
ibtless cor le 
een alone t 
rht have been p 9 
urious t it 
le t is Tew ex 
il have been « 
elieve; that 
tinge welf 
S all, nd se 
ss, iS our 
4 if ¢ 




















* As rapidly as lightning 





“gL 


warfare strikes, clients today bombard the lawyer 





with demands for immediate answers to: 





dD How changing applications of Real Property Law affect 


their interests. 








2) Federal Statutory Law Questions. 


For effective tools to solve these problems, we offer: 


> THOMPSON ON REAL PROPERTY, Permanent Edition, A Master’s Key 
to fifty percent of a lawyer’s research; a set which places at your elbow the prac- 
tical knowledge acquired in a lifetime of study, teaching and consultation in 


Real Property Law. 12 large volumes, $120.00 delivered. 


2) FEDERAL CODE ANNOTATED... The Complete, Accurate and Best Indexed 


Work on Federal Statutory Law. 16 large volumes, $160.00 delivered. 


— FEDERAL PROCEDURAL FORMS... by Alexander Holtzoff, special 
assistant to the Attorney General, and Allen R. Cozier, special attorney in the 
Department of Justice. A Complement to F.C.A.; A Complete Compilation of 
Forms for Practice in Federal Courts and Before Administrative Boards and 


Commissions. | large volume. $15.00 delivered. 


Detailed information about any of these publications will be sent upon request. 


THE BOBBS-MERRILL COMPANY 


Indianapolis, Indiana 
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All of the experience and knowledge 
gained in 41 years of eHort devoted 
exclusively to the building of legal: en- 
cyclopedias is being concentrated in the . 


oreparation of Corpus Juris Secundum. 


No effort or expense is being spared 
to provide a work worthy of the great 
reputation which _ its predecessors have 
already established—a key to the vast 


storehouse of the law. 


T'S AMERICAN LAW BOOK COMPANY 


2-moklyn, New York 
7PUS JURIS SYSTEM 











